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AMENDING INTERSTATE COMMERCE ACT 


(Certificates of Public Convenience and Necessity— 
Railway Property) 





FRIDAY, JUNE 18, 1954 


House or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C. 

The commitéee met at 10 a. m., pursuant to call, in room 1334, New 
House Office Building, Hon. Charles A. Wolverton (chairman) pre- 
siding. 

The CuarrMan. The committee will come to order. 

The hearing this morning is on H. R. 4165, introduced by our dis- 
tinguished colleague, Mr. O’Hara of Minnesota, on March 23, 1953. 

It is a bill to amend the Interstate Commerce Act, as amended, with 
respect to the issuance of certificates of public convenience and neces- 
sity, and relating to railway property. 

(H. R. 4165 is as follows:) 


[H. R. 4165, 83d Cong., 1st sess.) 


A BILL To amend the Interstate Commerce Act, as amended, with respect to the issuance of certificates 
of public convenience and necessity, and relating to railway property 


Be it enacted by the Senate and House of Representatives of the United States of 
American in Congress assembled, That section 1, paragraph (18), part I, of the 
Interstate Commerce Act is amended by inserting after the paragraph designation 
the ietter “(a)”? and by adding the following new subparagraph: 

““(b) Whenever any carrier by railroad, subject to this part, shall apply for a 
certificate of public convenience and necessity for the construction and operation 
of any additional or new line of railroad, or for the abandonment of all or any 
portion of its line of railroad, or the operation thereof, by reason of the contem- 
plated appropriation of any portion of its line of railroad in connection with the 
construction or reconstruction of any dam, flood control, irrigation, navigation, 
power, highway, or other public-works project by, or on behalf of, the United 
States or any State, county or municipal government, or any governmental 
department or agency, such carrier may state in its application, or in any amend- 
ment thereof, that it believes such contemplated appropriation, and such con- 
struction, operation or abandonment, is not in the public interest, giving due con- 
sideration to the interest of the employees, the bondholders and the, stockholders 
of such carrier, and that it desires the Commission to hear and determine such 
question. If such statement is made, then the Commission shal] assign said 
application for hearing and, in such manner as it may deem proper, cause notice 
of such hearing to be given to the government or governmental department or 
agency, hereinbefore designated, by or on whose behalf such public-works project 
is to be constructed. The burden of proof that such contemplated appropriation, 
and such construction, operation or abandonment, is in such public interest shall 
be upon such government or governmental department or agency, hereinbefore 
designated, by or on whose behalf any such public-works project is to be con- 
structed. Such certificate of public convenience and necessity may be granted 
subject to such conditions or otherwise as the Commission may determine. If 
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the Commission fails to find such contemplated appropriation, and such construc- 
tion, operation or abandonment, is in such public interest, giving due considera- 
tion to the interest of the employees, the bondholders and the stockholders of such 
carrier, a certificate shall be denied. Notwithstanding any other provision of 
law, neither the title to, nor possession of, any portion of the property of such 
carrier shall be divested for any of such public-works projects, by exercise of the 
right of eminent domain or otherwise, until such certificate of public convenience 
and necessity shall have been issued and until all proceedings in connection with 
such certificate shall have been fully and finally determined.”’ 

The CuHarrMan. We have received reports from several depart- 
ments of the Government which will be made a part of the record 
at this point. 

(The reports from the Department of the Army, the United States 
Department of the Interior, and the Interstate Commerce Commission 
are as follows:) 

DEPARTMENT OF THE ARMY, 
Washington, D. C., June 18, 1954. 
Hon. CHarites A. WOLVERTON, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 


Dear Mr. CHarRMAN: Reference is made to your request for the views of the 
Department of the Army with respect to H. R. 4165, 83d Congress, a bill to 
amend the Interstate Commerce Act, as amended, with respect to the issuance 
of certificates of public convenience and necessity, and relating to railway 
property. 

The Department of the Army is opposed to the above-mentioned bill. 

The purpose of the bill is to amend section 1, paragraph (18), part I, of the 
Interstate Commerce Act (49 U. 8. C. 1 (18)) by adding language which would 
set up a procedure whereby any railroad affected by a public-works project of 
the Federal, State, county, or municipal governments could request the Inter- 
state Commerce Commission for a determination as to the question of the reloca- 
tion or abandonment of a portion of a railroad line. If, after a hearing at which 
the governmental agency concerned would be represented, the Commission fails 
to find the contemplated relocation or abandonment is in the public interest, a 
certificate of public convenience and necessity would be denied. The bill provides 
that neither title to nor possession of railroad property shall be divested by the 
exercise of the right of eminent domain or otherwise until such a certificate shall 
have been issued. 

Through the procedure provided in this bill, a railroad could secure a suspen- 
sion or a complete nullification of the governmental power of eminent domain 
insofar as any relocation or abandonment of a railroad line is affected by a public- 
works project. 

In many Federal public works projects, particularly in the case of multiple 
purpose dam and reservoir projects, details of railroad relocations or adjustments 
may not be developed fully until construction work on the dam and other main 
structures is well advanced. Conceivably, therefore, the proceedings contem- 
plated in this bill could, and probably would, be initiated long after authorization 
by Congress and possibly after substantial sums of public money had been ex- 
pended toward the accomplishment of the project In connection with such 
authorization, the publie convenience and necessity of the project itself, with its 
resultant effects on any railroads, is fully considered by Congress 

Such belated review of water resource and other public works projects by an 


agency having no primary interest in or responsibility for such projects would 
be unsound 

Numerous railroad relocat and abandonment cases have been handled by 
the Department and have been resolved very satisfactorily to all parties con- 


cerned. Existing law and procedure provide adequately for achieving fair and 
equitable treatment of railroad companies affected by water resource and other 
public works projects a for protecting the interests of the public as a whole 
The Bureau of the Budget advises that there is no objection to the submission 
of this report 
Sincerely yours, 


na 


Ropert T. Stevens, Secretary of the Army 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
! Washington 25, D. C., June 17, 1954. 
Hon. Cuartes A. Wo verton, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 


My Dear Mr. Wotverton: Your committee has informally requested a report 
from this Department on H. R. 4165, a bill to amend the Interstate Commerce 
Act, as amended, with respect to the issuance of certificates of public convenience 
and necessity, and relating to railway property. 

This bill would, if enacted, direct that whenever “the construction or reconstruc- 
tion of any dam, flood-control, irrigation, navigation, power, highway, or other 
public-works project by, or on behalf of, the United States” or any other govern- 
mental body involves the acquisition of railroad property and this, in turn, requires 
the issuance by the Interstate Commerce Commission of a certificate of 
convenience and necessity by the Commission “for the construction and opera- 
tion of any additional or new line of railroad, or for the abandonment of all or 
any portion of its line of railroad, or the operation thereof’’— 

(1) The carrier may state in its application for the certificate that it 
believes that the acquisition of the property and the construction, operation 
or abandonment of the railroad ‘‘is not in the public interest, giving due 
consideration to the interest of the employees, the bondholders, and the 
stockholders of such carrier’; 

(2) The governmental agency involved shall bear the burden of proof of 
showing that it is in the public interest; 

(3) The Commission shall determine whether it is the in public interest; 
and 

(4) Until the Commission affirmatively determines that it is in the public 
interest, the acquisition shall not proceed by condemnation or otherwise 

Unless the bill is amended to exclude from its operation reservoir and other 
related public works projects constructed under authority of an act of Congress, 
this Department must recommend that it be not enacted. Whether it should 
be enacted even with such an amendment is a matter on which we express no 
opinion. 

The place and time for considering whether a proposed Federal reservoir project, 
for instance, is or is not in the public interest is, in our judgment, before the 
committees of the Congress at the time they handle bills for its authorization, not 
before the Interstate Commerce Commission after it has been authorized. The 
committees are equipped to determine the public interest, taking into account all 
phases of that broad subject. Their hearings are ordinarily open to all who wish 
to appear before them. Both the Interstate Commerce Commission itself and 
any railroad interests that may be affected by construction of such a project will, 
we are sure, be accorded a full opportunity to be heard. We do not believe that, 
after the Congress has authorized construction of such a project, the Interstate 
Commerce Commission should be required or permitted to review the Congress’ 
determination of public interest or that necessary property acquisitions and rail- 
road relocations should be held up until its review is completed. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 

Raupo A. Tupor 
Under Secretary of the Intert 


INTERSTATE COMMERCE COMMISSION 
OFFICE OF THE CHIEF COUNSEI 
Was! ington 25, A pril 2 19453 
Hon. CyHaries A. WoLvVEeRTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C 
My Drar CHAIRMAN Wo.LvertTon: Your letter of March 25, 1953, addressed 
to the Chairman of the Commission and requesting comments on a bill, H. R. 
4165. introduced by Mr. O’Hara of Minnesota, to amend the Interstate Commerce 
Act, as amended, with re spect to the issuance of certificates of publie convenience 
and necessity, and relating to railway property, has been referred to our Com- 
mittee on Legislation and Rules. After careful consideration by that committee, 
I am authorized to submit the following comments in its behalf: 
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Stated briefly, paragraph (18) of section 1 of the act provides that no carrier by 
railroad shall extend its line of railroad or undertake construction of a new line, 
or acquire or operate a line or extension thereof, or engage in transportation over 
such extended or additional line, or abandon all or any portion of a line, or the 
operation thereof, until a certificate of public convenience and necessity relating to 
such proposed action shall have been obtained from the Commission. 

The bill, H. R. 4165, would amend this paragraph by adding provisions which 
would permit a carrier any portion of whose property was being appropriated in 
connection with the construction of any dam, flood-control, irrigation, naviagtion, 
power, highway, or other public-works project by or on behalf of the United 
States, or any State, county, or municipal government, or any governmental 
department or agency, to state in its application for a certificate, that it believes 
such appropriation, construction, operation, or abandonment is not in the public 
interest, ,iving due consideration to the interest of the employees, the bondholders 
and the stockholders of such carrier, and that it desires the Commission to hear 
and determine such question. In the event such statement is made, the bill 
would require the Commission to assign the application for hearing, with notice 
to the government or governmental agency or department by or on whose behalf 
such public-works project is to be constructed. The burden of proof that the 
proposed appropriation, and the construction, operation, or abandonment, is ir 
the public interest, is imposed by the bill upon the government or governmental 
agency by or on whose behalf the public-works project is to be constructed. The 
bill provides that the Commission may grant such certificate of public convenience 
and necessity, subject to such conditions or otherwise as it may determine. If it 
fails to find that the contemplated appropriation, and such construction, operation, 
or abandonment is in the public interest, giving due consideration to the interest 
of the employees, the bondholders and the stockholders of such carrier, a certificate 
shall be denied. The last sentence of the bill provides that— 

“Notwithstanding any other provisions of law, neither the title to, nor possession 
of, any portion of the property of such carrier shall be divested for any of such 
public-works projects, by exercise of the right of eminent domain or otherwise, 
until such certificate of public convenience and necessity shall have been issued 
and until all proceedings in connection with such certificate shall have been fully 
and finally determined.”’ 

It is necessary first to consider the effect of the provisions of the bill, in the light 
of the interpretation by the Commission and the courts of the present provisions 
of the paragraph which it would amend. Decisions upon applications for author- 
ity to relocate or abandon railroad lines which State or Federal governmental 
agencies proposed to appropriate under public-works programs in general have 
been based largely upon the elements of public interest in each case from a trans- 
portation standpoint. The Commission has issued a certificate, however, permit- 
ting abandomnent in a case in which it based its conclusions over the objection 
of a protestant, upon the broad general aspects of the public interest in such a 
program, as distinguished from the public interest in the effect solely upon trans- 
portation (Confluence & O. R. Co. Abandonment 247 I. C. C. 399). The decision 
was upheld by the Supreme Court, Purcell v. United States (315 U.S. 381). Under 
the present provisions of the act, where a certificate was denied by the Commission, 
the State or Federal agencies would necessarily have to rely for completion of the 
public-works projects upon such rights of eminent domain as they might have 
with respect to railroads. Where a certificate is issued such procedure would be 
unnecessary as far as the railroad property was concerned. 

It is clear that the last sentence of the bill quoted above would effectively block, 
were the Commission to refuse a certificate, completion of the projects to the ex- 
tent that they are dependent upon construction or abandomnent of railroad 
transportation facilities. Although the bill does not specify the extent of the 
public interests which should be considered by the Commission, it seems clear 
that unless such interests are to include all of the broad general aspects including, 
but not limited to, the transportation matters, the abrogation of the rights of 
eminent domain would be arbitrary, possibly to the extent of unconstitutionality 
insofar as the States rights are concerned. Thus it must be assumed that the 
Commission, which is solely a transportation agency, would be required to receive 
and weigh evidence as to the necessity or desirability of every kind of public- 
works project regardless of its nature, which required construction or abandon- 
ment of any line of railroad. While circumstances in certain cases in the past may 
have been such that the Commission believed it could receive and decide such 
matters, we do not favor legislation which would require such a process in all 
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cases thereby in effect giving us veto power over all public-works projects affecting 
railroads, sponsored by any governmental agency ranging from the United States 
to a municipality. 

If it is the intention of the Congress to require the Commission to consider 
the broad general interest of the public in the public-works project, it would seem 
well to include specific reference thereto by inserting after the word ‘“‘carrier”’ 
in line 13 on page 2, the words “and the interest of the general publie in such 
public-works project and in the line of railroad involved.”’ 

If the last sentence of the bill is adopted it would seem to fit more appropriately 
in paragraph 20 of section 1 of the act, and should be inserted at the end of the 
second sentence of that paragraph This would require substitution of the 
word ‘‘any”’ for the word ‘‘such”’ before “‘carriers’’, striking the words ‘“‘of such’’ 
before the words ‘‘public-works projects’ and adding after the word ‘‘projects’’ 
the following words “in connection with which an application is filed under the 
provisions of paragraph (18) (b) of this section.”’ 

Under the previous interpretation of the present provisions of paragraph (18 
of section 1 of the act, by the Commission and the courts, applications may be 
filed by a State or Federal governmental agency for a certificate authorizing the 
construction or abandonment of a line of railroad in aid of a public-works 
project which requires such change in transportation facilities as will affect service 
to shippers using the line proposed to be abandoned. The carrier can oppose the 
application. It would appear that the provisions of the bill permitting the 
filing of such an application by the carrier with a statement in opposition thereto 
are primarily intended to permit carriers faced with appropriation of their 
property to obtain the Commission’s decision on the merits of the public interest 
Such a provision would seem to be unnecessary unless the last sentence of the 
bill, discussed above, were to be adopted. In that event there would appear to 
be no objection to giving carriers the right to bring before the Commission for 
determination the question of the propriety of the public-works project in its 
relation to the railroad involved 

The bill would require that a hearing be held by the Commission where an 
application was filed under its provisions and contested by the carrier. Paragraph 
(19) of section 1 of the act prescribes the procedure to be followed upon appli- 
cations under paragraph (18) and presumably would be applicable to applications 
under the proposed bill. Paragraph (19) provides that the parties shall have 
the right, after notice, to be heard ‘‘as hereinafter provided with respect to the 
hearing of complaints or the issuance of securities.’’ This provision has been 
interpreted by the courts as requiring a hearing on contested applications for 
certificates. It would seem unnecessary for the bill to contain an additional 
requirement of a hearing. If the provision for a hearing and notice are omitted 
from the bill, there should be added in the second sentence of paragranh (19) 
of section 1, after the word ‘‘abandoned’’, the words “‘and the government or 
governmental aepartment or agency designated in paragraph (18) (b) of this 
section by or on whose behalf any publie-works project 1s to be constructed and 
in connection with which the application for such certificate is filed.” 

The bill contains provisions empowering the Commission to grant the certificate 
subject to such conditions or otherwise as it may determine. Similar powers are 
conferred upon the Commission in paragraph (20) of section | of the act, and no 
reason appears for special provisions of this nature in the bill. 

The bill provides that in determining whether the contemplated appropriation 
and construction, operation or abandonment is in the public interest, the Com 
mission shall give due consideration to the interest of the employees, the bond- 
holders, and the stockholders of the carrier. The Commission now has, and 
has exercised the power in granting certificates in relocations and abandonment 
proceedings, to prescribe conditions for the protection of employees. In cases 
involving abandonment of portions of lines of railroad, and in which employees 
have appeared either in person or by counsel, the Commission has imposed 
conditions for the protection of employees who might be adversely affected 
We can recall no case in which the entire line of a railroad company was abandoned 
solely because of a public-works project. It appears that the interests of the car 
riers’ bondholders and stockholders in genera! are identical with the interest of 
the carrier. There does not seem to be any real reason for specifying that the 
interests of the above-mentioned groups should be considered, without reference 
to shippers, whose interests would seem to be of equal importance. While the 
requirement of due regard for the interests of employees may add something 
specific to the present requirements, the entire clause does not appear to add 
anything of importance, although it is not necessarily objectionable 
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The situations which arise in connection with appropriation of railroad property 
as a result of public-works projects quite often involve relocation of an existing 
line of railroad, so that the Commission is asked not only to issue a certificate 
permitting abandonment but also permitting construction of a new line in con- 
nection with the same public-works project. The Commission may permit the 
abandonment without permitting construction of the new line. The bill as now 
drawn might prevent completion of the project through failure to obtain all 
certificates applied for, even thought the necessary abandonment were permitted. 
This situation could be avoided by substituting ‘fa’ for the word “such” in line 
11 on page 3 of the bill and inserting after the word ‘‘issued”’ in line 12, the follow- 
ing words “permitting the abandonment of such property and operation “thereof.” 

In its present form the bill would appear to give the Commission jurisdiction 
with respect to all proposed construction or abandonment concerning which an 
application for a certificate is filed, regardless of whether it affects service to 
shippers or opens up new traffic areas. The Commission has held that it has no 
jurisdiction over the relocation of tracks where no shippers or shipping stations 
are involved, and there is no invasion of the territory of another carrier or the 
opening up of new traffic areas. Thus it is clear that under the bill, a carrier by 
filing an application in the case of an appropriation under such circumstances, 
could force a determination by the Commission of the requirements of the public 
interest although under the act as it stands at present it would have no jurisdiction 
to make such a determination and the need therefor would seem to be lacking. 
If such expansion of the Commission’s jurisdiction is intended as additional pro- 
textion to employees, bondholders and stockholders, referred to in the bill, it 
does not appear from what has been said above, that the necessities of the situation 
justify the additional limitations on the powers of the carriers and the govern- 
mental agencies and the additional burden upon the Commission. The intention 
to give such jurisdiction would be more clearly expressed, however, by insertion 
of the word “relocation” in the text at several places as hereinafter shown. 

If it is not the intention to so extend the Commission’s jurisdiction, the text 
should be clarified by rearranging the first sentence of the proposed paragraph 
(b) and inserting the qualification that the paragraph applies only to situations 
within the Commission’s jurisdiction under the present paragraph (18), redesig- 
nated in the bill as paragraph (a). Such change is incorporated in the redraft of 
the sentence shown below. If it is the intention to cover all such situations, this 
could be accomplished by eliminating this change and adopting the remaining 
changes which clarify the intention with respect to relocations of railroad lines. 
These consist of inserting the words ‘relocation and/’”’ after the word ‘‘the’’ in 
line 10 on page 1, and after the word “operation” in line 10 on page 2, line 21 on 
page 2 and line 4 on page 3. 

Including the changes discussed above, paragraph (b) of the bill would read as 
follows (omitted material in black brackets, additional material italicized) : 

“‘(b) Whenever any carrier by railroad, subject to this part, shall [apply for 
a certificate of public convenience and necessity for the construction and opera- 
tion of any additional or new line of railroad, or for the abandonment of all or any 
portion of its line of railroad, or the operation thereof], by reason of the con- 
templated appropriation of any portion of its line of railroad in connection with 
the construction or reconstruction of any dam, flood control, irrigation, naviga- 
tion, power, highway, or other publie-works project by, or on behalf of, the United 
States or any State, county or municipal government, or any governmental 
department or agency, apply for a certificate of public convenience and necessity for 
the construction and operation of any additional or new line of railroad, or for the 
relocation and/or abandonment of all or any portion of its line of railroad, or the 
operation thereof, such carrier may state in its application, or in any amendment 
thereof, that it believes such contemplated appropriation, and such construction, 
operation, relocation and/ or abandonment is not in the public interest, giving due 
consideration to the interest of the employees, the bondholders and the stock- 
holders of such carrier, and the interest of the general public in such public-works proj- 
ect and in the line of railroad involved, and that it desires the Commission to hear 
and determine such question[..]: Provided, That the provisions of this paragraph 
(b) shall not apply to any construction, operation, relocation and/or abandonment 
which is not subiect to the jurisdiction of the Commission under the provisions of 
paragraph (a) of this section. [If such statement is made, then the Commission 
shall assign said application for hearing and, in such manner as it may deem proper, 
cause notice of such hearing to be given, to the government or governmental de- 
partment or agency, hereinbefore designated, by or on whose behalf such a public- 
works project is to be constructed.J]_ The burden of proo’ that such contemplated, 
appropriation, and such construction, operation, relocation and/ or abandonment 
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is in such public interest shall be upon such government or governmental depart- 
ment or agency, hereinbefore designated, by or whose behalf any such publie- 
works project is to be constructed [Such eertificate of public convenience and 


necessity may be granted subject to such conditions or otherwise as the Com- 
mission may determine.] If the Commission fails to find such contemplated 


appropriation, and such construction, operation, relocation and/ or abandonment 
is in such public interest, giving due co: leration to the interest of the employees, 
the bor dholders and the stock holder of carrier a certificate shall be de Lied 
(Notwithstanding any other provision or law, neither the title to, nor possessio1 
of, any portion of the property of such carrier shall be divested for any of sucl 
public-works projects, by exercise of right of eminent domain or otberwise, until 
such certificate of p iblic convenience and necessit shall have been issued and 


until all proceedings in connection with such certificate shall have been fully and 
finally determined.]” 

The second sentence of paragraph (19) of section 1 would read as follows: 

“Upon receipt of any application for such certificate the Commission shall 
cause notice thereof to be given to and a copy filed with the governor of each 
State in which such additional or extended line of railroad is proposed to be 
constructed or operated, or all or any portion of a line of railroad, or the operation 
thereof, is proposed to be abandoned, and the government or governmental depart- 
ment or agency designated in paragraph (18) (b) of this section by or on whose behalf 
any public-works project is to be constructed and in connection with which the 
application for such certificate is filed with the right to be heard as hereinafter 
provided with respect to the hearing of complaints or the issuance of securities; 
and said notice shall also be published for three consecutive weeks in some news- 
paper of general circulation in each county in or through which said line of rail- 
road is constructed or operates.”’ 

The insertion at the end of the second sentence of paragraph (20) of this section 
would read as follows: 

“Notwithstanding any other provisions of law, neither the title to, nor possession 
of, any portion of the property of [such] any carrier shall be divested for any 
[of such] public-works projects[,] in connection with which an application is 
filed under the provisions of paragraph (18) (b) of this section, by exercise of the 
right of eminent domain or otherwise, until [such] a certificate of public con- 
venience and necessity shall have been issued permitting the abandonment of such 
property and operation thereof and until all proceedings in connection with such 
certificate shall have been fully and finally determined.” 

We do not recommend adoption of the bill H. R. 4165. We recommend, how- 
ever, that, if the bill:be adopted, it first be amended as indicated above. 

Respectfully submitted 

Water M. W. Spiawn, Chairman, 
CHARLES D. MAnAFFIE, 
Huan W. Cross, 

Committee on Legislation and Rules. 


The CHatRMAN. The first witness will be Mr. Edwin C. Matthias, 
vice president and general counsel of the Great Northern Railway Co., 
St. Paul, Minn. 

Mr. Matthias. 


STATEMENT OF EDWIN C. MATTHIAS, VICE PRESIDENT AND 
GENERAL COUNSEL OF THE GREAT NORTHERN RAILWAY CO.,, 
ST. PAUL, MINN. 


Mr. Marrutas. Mr. Chairman and gentlemen of the committee, 
may it please the committee, I have filed a statement with the 
committee. 

Mv name is Edwin C. Matthias. I reside in St. Paul, Minn. I am 
vice president and general counsel of the Great Northern Railway 
Co. I have occupied that position since October 1, 1945. Prior to 
that I represented the Great Northern Railway Co. at Seattle, Wash., 
for over 25 years. I am testifying in support of H. R. 4165. I am 
authorized to appear in favor of this bill not only on behalf of my own 
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company, but also on behalf of the Southern Pacific Railway Co., 
and the Association of American ‘Railroads. I might interpolate at 
this point to say that Mr. Fort has a meeting of the law committee 
of the ARA, in Chicago today, and it was impossible for him to be 
present. He asked me to represent him and say to the committee 
that he was sorry he could not be present. 

H. R. 4165 proposes an amendment to section 1 (18), part I, of the 
Interstate Commerce Act. This is the section which requires a 
railroad to obtain a certificate of public convenience and necessity 
from the Interstate Commerce Commission before it abandons an 
existing, or constructs a new, line of railroad. It is not every abandon- 
ment or every new construction that requires such a certificate. If 
the abandonment does not involve the discontinuance of service to 
communities or localities, or affect labor by reduction of train service 
and the like, a certificate is not ordinarily required. 

Likewise, if the new construction is merely a spur or industrial 
track, or a mere realinement to eliminate curvature, grades, and so 
forth, a certificate is not required. But if the abandonment involves 
discontinuance of service to communities previously receiving railroad 
service, or of jobs for railroad labor, and if the construction of a new 
line of railroad involves opening up new territory not previously 
served by the railroad, a certificate of public convenience and necessity 
is required. Whenever the certificate is required, the railroad 
company cannot abandon the existing line or commence construction 
of the new line until such certificate has been obtained. 

When the hearing on the application for the certificate is held, 
the railroad company, under the rules of law applicable in such cases, 
assumes the burden of proof that such abandonment of old line or 
construction of new line is in the public interest. 

H. R. 4165 provides that when such a petition is filed in order to 
permit the taking of the railroad line for the construction of a dam, 
flood control, irrigation, navigation, power, highway, or other public 
project, by the United States or by any State or municipal govern- 
ment, or agency thereof, the railroad may state in its application 
for the certificate that it believes the appropriation of its property is 
not in the public interest. 

The bill further provides that if the railroad does make this state- 
ment in such application, such interested government or governmental 
agency shall appear in the proceeding before the Interstate Commerce 
Commission and assume the burden of proof that the taking of the 
railroad property is in the public interest. 

At the present time there is no forum for the determination of a 
question of this kind when a railroad and the Government do not agree 
on the question of public interest. The reason there is no forum is 
that under the act of February 26, 1931, section 1, chapter 307, 
45 Statutes 1421 (title 40 U.S.C. A., sec. 258a), all the United States 
has to do to appropriate the railroad property is to file a declaration 
of taking in the United States district court, declaring that the lands 
described therein are taken for the use of the United States, and 
depositing in court the amount of the estimated compensation stated 
in the declaration. 

Thereupon, the Government may take title and possession of the 
railroad property, discontinue the service upon the railroad, and 
construct a dam, highway, or other public project on the railroad prop- 
erty. The Government may do this even though the question of 
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public interest has not been passed upon by the Interstate Commerce 
Commission and even though the railroad has not been relocated and 
reconstructed so as to be able to serve the public in another location. 

In other words, H. R. 4165 does only two things: 

(1) When a railroad has to be abandoned, relocated, or reconstructed 
because of the construction of a dam or other public project under 
circumstances which under the existing law requires a certificate of 
public convenience and necessity from the Interstate Commerce 
Commission, and the railroad company believes that it is contrary 
to the public interest to abandon and relocate its railroad and so states 
in its application for the certificate, then the burden of proof to estab- 
lish this public interest is placed on the United States, and 

(2) the right of the United States to condemn the railroad property, 
and thus interfere with the operation of the railroad, shall be staved 
until the question of public interest has been determined. 

I submit to you gentlemen that these suggestions are not only 
extremely reasonable, but so reasonable that it is amazing that such 
provisions were not incorporated in the Interstate Commerce Act 
long ago. Obviously, if the abandonment of the railroad and the con- 
struction of a new line of railroad to accommodaie the Government are 
in the public interest, there is no one in a better position to establish 
the public interest than the Government itself. 

To require the railroad to prove it, as the existing law does, is 
absurd because the evidence is either in possession of, or readily ac- 
cessible to, the Government and is neither tn the possession of, not 
readily accessible to, the railroad. 

Furthermore it may very well be, particularly if the work happens 
to be in @ mountainous country, and that another location for the 
railroad cannot be found, whereas another location for the dam, or 
other public works, can be found. Under such circumstances it is 
extremely unfair to require the railroad to assume the burden of prov- 
ing a fact which it has just ground for believing not to be a fact. 

Since, under the existing law, a certificate of public convenience and 
necessity must be obtained from the Interstate Commerce Commission 
it is only fair and reasonable to provide that, pending the issuance of 
such certificate, the Government shall not have the power to disrupt 
service on the railroad by exercising the powers granted by the 
eminent domain statutes. 

A main line of railroad, stretching across the continent, is like an 
artery in the human body. Cut the artery and human life is de- 
stroyed. Cut the main line of a railroad and the life of the railroad is 
destroyed. I might add, perhaps, that the life of the surrounding 
country that it serves is destroyed. 

Under existing law a railroad may be destroyed by the Government 
exercising the power of eminent domain as to a very small portion of 
its right-of-way before the Interstate Commerce Commission has 
passed on the question of public interest. 

H. R. 4165 does not confer upon the Interstate Commerce Com- 
mission the duty or the power to decide the question of public interest. 
It already has that duty and that power. It merely provides that 
when that question comes before the Interstate Commerce Commis- 
sion in connection with a public project, such as the construction of a 
dam, the burden of proving the public interest shall be on the Govern- 
ment, and the railroad property shall not be taken by the exercise of 
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the power of eminent domain until the Interstate Commerce Com- 
mission has decided the question. 

A proposal to construct the Libby Dam on our line of railroad in 
the Rocky Mountains focused attention on the existing defect in the 
Interstate Commerce Act. It was proposed to build the dam in the 
Kootenai River about 3 miles east of the town of Libby, Mont. This 
would create a reservoir that would put our existing railroad under 
about 100 feet of water. It would require the abandonment of a long 
stretch of our main line through the Kootenai Canyon. The length 
of line that would have to be abandoned is variously estimated at be- 
tween 75 and 100 miles. On that stretch of line are several towns and 
a number of industries, including a large lumber and logging operation 
and a very large and profitable mining operation. Our gross annual 
business on the portion of the line that would have to be abandoned is 
in excess of $3 million a year. 

But far greater than the money damage to the people who would 
lose their homes and their jobs, and have to pull up stakes and find a 
means of livelihood elsewhere, or the money damages to the railroad 
and industries in damage to property and loss of business, is the tre- 
mendous loss that the people of the Pacific Northwest, and perhaps 
the Nation as a whole, as well as the Great Northern Railway Co., 
would suffer as a result of the impossibility of finding another location 
through the mountains that would give the Great Northern a first class 
line of railroad to serve the people of the Northwest and to assist in 
the defense of the Nation in time of war. 

There seems to be a widespread misunderstanding about the loca- 
tion and construction of a railroad. Even engineers, not experienced 
in the railroad business, seem to lack knowledge of the fundamentals 
of the problem. In the first place the terrain must be adequate to 
support a roadbed and the ceaseless pounding of the heavy evuipment 
of both freight and passenger trains operating at relatively high speeds. 
If the terrain is composed of material that slides—which is often the 
case, even though the ground appears solid to the eye—if the ground is 
swampy and the bottom unstable, if the railroad embankment is to 
be bordered by a newly created reservoir so that it is apt to become 
saturated and in danger of erosion, if the only available route is so 
rough and mountainous that a circuitous alinement must be followed, 
with steep grades and excessive curvature, a railroad constructed in 
such location will be unsafe and wholly inadequate. 

That, gentlemen, was the situation in which the Great Northern 
found itself when it was announced that the dam would be located 3 
miles east of Libby. If the dam were constructed at that location, or 
at any other location that produces a similar situation, the Great 
Northern Railway would be destroyed or irreparable damaged, the 
town of Libby would be miles away from the relocated railroad, and 
prosperous and well-established industries would likewise be de- 
stroyed or irreparably damaged by being deprived of rail service. 

The site of the dam has now been changed to a point above the 
mouth of the Fisher River, or about 16 miles, rather than 3 miles, 
east of the town of Libby. Of course, we cannot be certain that this 
is the location at which the dam will be constructed, but, with the 
understanding that site is the most probable location, the Great 
Northern has employed the International Engineering Co. to make 
the detailed studies and surveys necessary to determine whether a 
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feasible location for the railroad around the dam can be found. We 
are in hopes that it can be. Preliminary information looks encourag- 
ing. We are anxious to cooperate. We will do everything in our power 
to find a new location. But, if in the end, we cannot find a route 
which will be as safe, as efficient, and serve the country, both locally 
and nationally, substantially as well as the present railroad serves it, 
it may not be in the public interest to destroy, or cause irreparable 
damage to, the Great Northern Railroad as an artery of commerce in 
order to build a dam at this location 

If the dam is constructed above the mouth of the Fisher River, 16 miles 
east of Libby, there will still be approximately 75 miles of the main 
line of the Great Northern that will have to be relocated and recon- 
structed at a cost estimated at not less than $75 million. Several 
towns and industries on the present line will have to be abandoned, 
but we are in hopes that we can get back to the present main line at a 
point near the Fisher River so that Libby will still have main line 
service. : 

If the abandonment of that portion of the railroad, which will be 
inundated by the reservoir behind the dam, and the construction of 
that portion of the railroad in a new location, does not cause too great 
damage to the people who live and work in the territory served by the 
present line, to the members of the railroad brotherhoods who get their 
livelihood from the railroad, to industries served by the present line, 
and does not cause irreparable damage to the railroad itself so as to 
imperil its usefulness to the people of the Northwest and as a medium 
of defense in time of war, undoubtedly the Interstate Commerce 
Commission will issue the necessary certificates of public convenience 
and necessity. 

But certainly it must be obvious to this committee that in cases of 
this kind the railroad should not have the burden of proving the fact 
of public interest, and the Government should not have the power to 
go in and take the railroad property. until that question has been 
determined by the tribunal clothed by law with the authority to 
decide it. 

I do not come to this committee with a bill designed to cure only 
one evil or help only one individual or one industry. This situation 
which I have described has been arising all too frequently in recent 
years. That it affects the railroad industry generally is demonstrated 
by the fact that I am also appearing for the Association of American 
Railroads. I believe that I have demonstrated that the bill is also in 
the public interest. 

I might digress here for a minute from my prepared statement to 
say that the Southern Pacific recently had a question like this arise 
with respect to its line in the State of Texas. 

I have already said that I represented the Great Northern Railroad 
for 25 years in Seattle, and beginning many years ago these questions 
commenced to rise. The State of Washington came in and took our 
right-of-way along the Columbia River to build a highway. We did 
not want to resist the State of Washington and we wanted to accom- 
modate it in the construction of the highway, and we went out into 
the Columbia River and gave it our right-of-way, and a few years 
later a dam was constructed in the Columbia River, and a great flood 
came, and our railroad embankment was destroyed, and service on 
the railroad was interrupted and made unsafe for quite a period of 
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time, and we suffered a great money damage which resulted in hard 
fought and long litigation. 

We had 2 or 3 instances like that; 2 in the State of Montana, in the 
construction of highways, for the public roads administration, and the 
Forest Service highways. under the Department of Public Roads of 
the United States, and the State of Montana, in which they wanted 
to cut down great rock cliffs along our railroad on our right-of-way 
and put a highway parallel to our right of way, and were very arbitrary 
in the making of the agreement, and the firing off of their shots on the 
rock, and interrupting traffic on our right-of-way, and endangering 
passengers on our trains. We had a great deal of trouble with that 
in the thirties. 

Comes now the bureau of public roads in the State of Montana, 
trying to build an extension of that highway through the Rocky 
Mountains adjacent to Glacier National ‘Park, and they insist that 
they will take a part of our right-of-way for their highway and they 
will move us into another location, and they will loc ate their highway 
paralleling us in a country where there are tremendous snows, and 
if they locate there as they insist they are going to do, there is no way 
to clear the snow from the highway, or from the railroad, without each 
imperiling the traffic upon the other, causing great danger to life and 
interruption to traffic, and damaged property. 

We have now, in connection with the construction of the Garrison 
Dam, near W illiston, N. Dak., a condition where the Governme nt 
insists on raising the elevation of the Missouri River to a height that 
will be some 20 feet, I believe, protected by dikes, above our property. 

I think we are in a place where we are in agreement with the Govern- 
ment on a plan where that will be possible there; but we never did 
come face to face with apparently an impossible ‘situation until we 
came to the Libby Dam, where they were going to absolutely destroy 
us. Because of the nature of the terrain we could not, when the dam 
was located at Libby, find a line that would be straight, having the 
proper grades and proper curvatures, where we could perform the 
service to the public we are now performing, and this bill was con- 
ceived then. 

I fee] that it is still just as necessary, even though the danger has 
been removed. 

We are trying our best to find a location, but I cannot guarantee 
that. Those are studies that take a long period of time, and whether 
we do or not, this is a situation which should be corrected in the law. 

Before bringing my testimony to a close I would like to call your 
attention briefly to some facts in regard to the Great Northern Railway 
so that you can see the type of public facility that could be irrepar- 
ably damaged or practically destroyed without any chance of ade- 
quate compensation under the law as it exists today. 

The Great Northern is one of the longest and most modern trans- 
continental railroads. It operates over 8,300 miles of track extending 
from the Twin Cities, and Duluth and Superior, in the States of 
Minnesota and Wisconsin, to Vancouver, British Columbia, Seattle, 
Wash., Portland, Oreg., and Bieber, Calif. At the latter point it 
connects with the Western Pacific Railroad for access to the cities of 
central and southern California. The Great Northern owns a half 
interest in the Chicago, Burlington, & Quincy Railroad Co. which, 
with its subsidiaries, operates over 11,000 miles of track in the Central 
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West and Southwest, extending to the gulf. It also owns a half interest 
in the Spokane, Portland & Seattle Railway Co. which, with its 
subsidiaries, operates approximately 950 miles of track in the States 
of Washington and Oregon. So, for practical consideration, the Great 
Northern system embraces over 20,000 miles of track, extending from 
the Midwest to the Pacific Northwest, the Central West and the 
Southwest. 

The present main line of the Great Northern is a fast speed line 
which has been developed and improved over a long period of years at 
an expense of several hundred million dollars. During the last 30 
years, the company has spent over $400 million in straightening its 
line, eliminating curves, reducing grades, laying creosoted ties, rock 
ballast and heavier rail, constructing tunnels to eliminate mountain 
elevations, installing double track, lengthening passing tracks and 
building new yards and terminals in order to speed up and facilitate 
the movement of its rapidly expanding traffic. Over $200 million of 
this money has been spent in the purchase of diesel locomotives, 
streamlined high speed passenger trains and thousands of box cars. 

Over this line of railroad the Great Northern operates daily a large 
number of mail, passenger and freight trains, including four fast 
streamlined passenger trains—the Empire Builder and the Western 
Star. 

TY ‘1 Y . 

When the Great Northern was first constructed a satisfactory 
water grade thfough the Rockies could not be found, so it was located 
up on the mountainside. The operation was slow, inefficient and 
unsafe. About 50 years ago the Great Northern moved down to a 
water grade in the Kootenai Canyon, from which it is now to be ousted 
by the construction of the Libby Dam. 

During that 50 years, the Pacific Northwest has become an empire 
and the Great Northern Railroad has become a necessary and depend- 
able artery supporting the life of that empire and transporting men 
and materials for its defense. 

The Great Northern has spent tens of millions of dollars to dieselize 
its freight trains so as to enable it to run faster and longer trains, 
reduce curvature, flatten out mountain grades and otherwise increase 
facility and speed of operation. During the last 10 years the Great 
Northern has carried annually an average of over 55 million tons of 
freight and about 2 million passengers. 

During that period of time the amount of freight carried over the 
portion of line to be relocated, on account of the construction of the 
Libby Dam, averaged over 16 million tons annually and the loaded 
freight cars over this portion of the line averaged in excess of 192,000 
per year, or over 500 per day. During the same period of time the 
number of loaded freight cars originating and terminating annually 
on the line of railroad to be relocated has been in excess of 14,000, 
with average revenue tonnage in excess of 502,000 tons. 

During the Second World War, the Great Northern carried a 
tremendous volume of war freight and transported large numbers of 
men and quantities of material and supplies for the Armed Forces. 
During the last 10 years the freight charges on Government business 
have been in excess of $20 million. Since this heavy traffic of the 
war era, the Great Northern has spent millions of dollars improving 
its roadbed and track, particularly in the mountainous areas and to 
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a large extent on the very section of line which must now be abandoned 
and reconstructed in a new location. 

The Great Northern still transports a large number of men and a 
vast quantity of material and or for the Government. During 
the first quarter of 1954 the Great Northern transported for the 
United States, from and to points on its railroad, in excess of 6,500 
military personnel and in excess of 2,000 civilian personnel. During 
the year 1953 the Great Northern hauled in excess of 19,500 carloads 
of freight for the Army, Navy, Marine Corps, Air Corps, and General 
Services Administration. 

| mention these things merelv to illustrate what it would mean to 
take a portion of the main line of a railroad, like the Great Northern, 
unless the railroad is first reconstructed in as good a location as the 
one appropriated. 

Engineering progress of modern times has brought about many 
improvements on the railroads, but it has also produced many 
problems for them. When the railroads were constructed through 
the mountains, they were generally located at water grades along the 
banks of streams. With the advent of the automobile, followed by 
common carrier bus and truck operation, a demand arose for high- 
speed highways and it became common practice for State and Federal 
highway officials to musele the railroads out of their preferred water- 
grade locations so that highways could be constructed in their place. 
This has been followed by the current enthusiasm for th construction 
of dams for the development of irrigation, flood control, power, and 
other purposes. The engineers for these projects are now engaged 
in the same practices that the highway engineers have been following— 
they are muscling out both the railroads and the highways and 
burying the choice locations the railroads and the highways have 
occupied under vast quantities of water. 

The railroads are in the position where they do not wish to stand 
in the path of progress. Their own life blood necessarily depends 
upon progress. Therefore, they want to be cooperative. But if in 
the process of being cooperative a great railroad system stands in 
danger of destruction or irreparable damage, then the tribunal which 
the law has set up for determining the question of public interest 
should assume the burden of proving it. In the meantime the rail- 
road property should be kept intact so that it may be operated in the 
public interest for the benefit of all the people. 

That is all this bill does, gentlemen. 1t is aimed to dispense simple 
American justice. No one should ask more, no one should give less. 

The CuarrMAN. Any questions? 

Mr. O’Hara. Mr. Chairman. 

The CuarrMan. Mr. O'Hara. 

Mr. O’Hara. Mr. Matthias, you have given us somewhat of a 
picture of the problem which not only confronts the Great Northern 
Railway and this proposed dam at Libby, Mont., but I understand 
your view is in a greater or less degree, the problem of all of the rail- 
roads of the country. Is that true? 

Mr. Marruias. That is true; largely the western roads. 

Mr. O’Hara. Largely it would be true of the western railroads? 

Mr. Marruias. That is true. 

Mr. O’Hara. Now, this location of the Libby Dam, is that near 
the boundaries of the States of Idaho and Montana? 
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fr. Marruias. Well, I would not be exactly sure how far—it is 
maybe 40 or 50 miles east of the Idaho-Montana border: maybe a 
little less. 

Mr. O’Hara. And, what is the range of mountains which your line 
operates through at that point? 

Mr. Marreias. Well, it is the Rocky Mountains. It is the western 
slope of the Rocky Mountains. 

Mr. O’Hara. And, what was the body which initiated the dam 
construction? Who was it that initiated it? 

Mr. Marrutias. Well, I think about 1948, the Secretary of State, 
at that time Mr. Acheson, filed an application with the International 
Joint Commission, for the Commission to study the problem of the 
construction of the Libby Dam, with reference to the creation of a 
reservoir which would back the waters up 42 miles into Canada, | 
think that came about as a result, I believe—I am stating my recollec- 
tion from the record, and I am sure the record will bear me out—the 
Chief of Engineers requested the Secretary of War to make the request 
of the Secretary of State to file this application, and prior to that, the 
action by the Chief of Army Engineers, a board of the Army engineers 
I do not recall its designation—had decided upon the construction 
of a dam at this point; and when it was announced in the papers that 
they were considering a dam at this point, I wrote to this board and 
advised them that if they could relocate the Great Northern Railway 
in as good a location as it then had, so that it would serve the people 
as well as it had been serving them, and we would, of course be pro- 
tected in the expense of relocation, we would have no objection; but 
I called their attention to the fact that on account of the very rough 
country, the expenses would be very large; that it would cost about a 
million dollars a mile to build a railroad through that country. 

Mr. O’Hara. You knew that from your experience? 

Mr. Marruias. We knew that from our constant relocation of our 
line in the mountains, both in the Rocky Mountains and in the 
Cascades. 

Mr. Priest. Will the gentleman yield? 

Mr. O’Hara. Yes, I wil yield to the gentleman. 

Mr. Priest. May I say to the gentleman from Minnesota, that | 
have to go to keep an appointment to meet some students. 

Will the gentleman during his questioning of the witness develop 
whether or not the determination to build this dam was also based upon 
the public interest or whether there was any question of that involved. 

I would appreciate it if you would do that. I was going to ask that 
question. I am sorry that I have to leave for the moment to meet 
these students and I hope that the gentleman will develop that phase 
of it. 

Mr. O’Hara. I will be glad to, Mr. Priest. 

Had you finished your answer to the previous question? 

Mr. Marruras. | think so. 

Mr. O’Hara. My next question, as I have indicated to my colleague, 
Mr. Priest, is, what is the authority and who was the initiator, if 
you know, as to the action taken by the eng:aeers? Was there any 
court proceedure or any opportunity for the Great Northern Rail- 
way Co. and other persons affected to be heard and present to some- 
one their views, before that determination wes made for the building 
of the dam and the taking of the property? 








16 AMEND INTERSTATE COMMERCE ACT 


Mr. MATTHIAS. No. there hs ave been no court pe at any 
time. I think following a flood on the Kootenai, the Army engineers, 
the board, undertook a study of the question. 

It is my understanding that following that study they determined 
on the desirability of building the dam in the Kootenai and sub- 
sequently a bill was introduced in Congress and the construction 
of the dam in the Kootenai was authorized: but the dam was not 
located. It was just named Libby Dam. And, it was left to be located 
by the Army engineers, after further study. So no one at any time 
had an opportunity to object to the exact location, which the Army 
engineers later determined, 3 miles east of Libby; but as I say, sub- 
sequently we in various conferences with the Army engineers certainly 
objected to that location, and they have subsequently indicated that 
they have moved the location of the dam to a point 16 miles east of 
Libby. That comes in above the Fisher River and on account of 
the contour of the land, the nature of the land below the Fisher River, 
there is lots of sliding ground and a good deal of swampy land. 

We believe that if it is located above the Fisher River, we can find 
the location, but we are still confronted with the question, will they 
build a railroad with the same type of construction; the same type of 
curvatures, the same type of grades; will they accept our line even if 
we find a good location; or will they insist on locating us in a place 
where we cannot serve the public as well; where we cannot make as 
good time, or operate as safely to the Pacific Northwest as we do 
now? 

So that the whole question is still there as to what the public 
interest is. 

Now, I think if we have a bill of this kind and if a bill of this kind 
became law, if this bill is enacted, I think generally the railroads and 
the Army engineers will get together, because I think it is only reason- 
able that they should; but if we do not have a bill of this kind and 
they can constantly hold over our heads the danger, the threat, that 
‘If you are not good boys, we will come in and cut your line with 

condemnation.” 

You see, we have to serve the public. We are not like a private 
industry. We have to keep the road open. It is a good deal like 
keeping the show on the road in the theatrical world. We have to 
keep the railroad running. We have to keep the passengers moving 
and the freight moving, and when they threaten us with that, we 
naturally get a little bit worried. 

And, we should have some relief from the threat of that condemna- 
tion. We should have an opportunity to have this question tried out, 
if we cannot agree. 

Mr. O’Hara. Well, if I understand vou correctly, Mr. Matthias, 
in this Libby operation, except by perhaps the legislative act of 
Congress authorizing the const ruction of the dam, it is a question 
of public interest; is that correct? 

Mr. Marruias. That has never been decided. 

Mr. O’Hara. And you have never had an opportunity to cross- 
examine or to examine the proponents of that construction of that 
dam, or to have the question of public interest determined by some 
forum, or to request or present your views on the question of public 
interest. 


Mr. Marrutas. No, sir. 
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Mr. O’Hara. And that is the reason you have asked for this and 
are pressing for this bill. Is that it? 

Mr. Marruias. That is correct. We have never had, and there is 
no way to get, the question decided by an impartial tribunal, Mr. 
O’Hara, which is what we want. That is, the Interstate Commerce 
Commission does have jurisdiction and we ultimately will have to file 
a petition to have that question determined; but that has never been 
done so far, and if we did it we would have to assume the burden of 
proving the public interest under the law as it stands today. We do 
not think we should assume that burden. We think that burden 
should be on the people who want to move us. 

Mr. O’Hara. And this law would put the burden where you feel it 
should be, on the person filing the petition, or the petitioner, in the 
case which he has filed. Is that correct? 

Mr. Marraias. That is right. I think it is a defect in the Inter- 
state Commerce Act which has only become apparent as the result of 
recent developments where there is a constant building of dams and 

taking of railroads, where they are flooding them. 

Mr. O’Hara. Has the actual construction of the dam been started? 

Mr. Marrutias. No; the actual construction has not been started. 

The situation is now, Congress has authorized the dam; but has 
only appropriated money for its study. The Congress has not ap- 
propriated money yet for its construction. 

The Secretary of State has again filed an application with the Inter- 
national Joint Commission. The old application was withdrawn about 
a year ago. The Secretary of State has again filed an application with 
the International Joint Commission to make a settlement with Canada 
and at the request of the Army engineers, we have employed the Na- 
tional Engineering Co., and are making extensive surveys to try to 
find a satisfactory line. And as I say, we are very hopeful, and if we 
find it, our next big hope is that then the Army engineers will agree 
with us. 

Mr. O’Hara. Now, if you wish to abandon any portion of your 
railroad, or this portion of your railroad, or to relocate it, it would be 
necessary for you to petition the Interstate Commerce Commission 
for such authority, would it not? 

Mr. Marrutas. It would be. We cannot abandon this line at all, 
any part of it, without getting a certificate from the Interstate Com- 
merce Commission that it is in the public interest. 

Now, I would like to say, Mr. O’Hara, in that connection, that just 
before I left St. Paul I received a copy of a letter from the Secretary 
of the Interstate Commerce Commission to the general chairman of 
one of the railroad brotherhoods on our line in the State of Montana, 
in which this general chairman had written the Secretary of the Inter- 
state Commerce Commission, stating that they thought that the 
relocation of our line might injure them, and that they would like to 
have an opportunity to be heard and wanted to be notified if we have 
filed such an application vet with the Commission. 

Now, you will notice in my statement, I referred to the railroad 
brotherhoods. So, the Secretary of the Commission answered the 
general chairman that we had not vet filed; that if we did file, they 
would be given an opportunity to be heard on the question. 

Now, I think if our line can be satisfactorily relocated, that is an 
expense we will have to assume in connection with that; if the labor 
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boys are injured, we would have to indemnify them, and that will last 
as long as the railroad operates. If, by any chance, they lose any 
mileage, or any jobs, they will have to be protected, and the Interstate 
Commerce Commission will require that they be, and that is one of the 
questions that has to be decided. 

Mr. O’Hara. That is all, Mr. Chairman. 

Mr. Rogers. Mr. Chairman. 

The Cuarrman. Mr. Rogers. 

Mr. Rogers. Mr. Matthias, I note in here that this bill provides: 

If the Commission fails to find such contemplated appropriation, and such con- 
struction, operation or abandonment, is in the public interest, giving due considera- 
tion to the interest of the employees, the bondholders, and the stockholders of 
such carrier. 

I notice that you include a consideration must be given by them to 
the bondholders and stockholders and employees. Just how far 
should that philosophy be followed? 

Mr. Marraras. Well, the Interstate Commerce Commission now is 
charged under the law, with the duty of determining whether it is in 
the public interest to abandon a line of railroad, for. instance, that is 
serving communities on its line, where the communities have built up, 
and industries have built up. It is required to do that. 

Mr. Rogers. To give ‘“‘consideration to the interest of the employ- 
ees, the bondholders and the stockholders.”’ 

Mr. Marruias. I did not understand your question. 

Well, I do not think it should be extended, except that in this in- 
stance if a railroad company has a tremendous bond issue, certainly 
it should not be permitted to be destroyed by a relocation, if it is not 
in the interest of the public; including the people who own the stock 
and bonds of that railroad. 

You cannot build up this country with the construction of, get pri- 
vate capital to build railroads, if the Government can come in and 
destroy the capital investment. You just cannot do it. It is one of 
the things that has been going on. It is difficult now for railroads to 
get capital, and you certainly will put one of the financial coffin nails 
in it if the Government may take it, or may take a big section of a 
transcontinental line and so destroy it that it loses its value. For 
instance, one of the results here would be, suppose this line is taken 
and located in or on sliding ground. There is no compensating rule 
of law that gives us damages, and after we get to operating over that 
ground or our passenger trains commence to go into the river, or our 
freight trains commenced to be derailed, how often would you, Mr. 
Congressman, travel on our railroad; how much would you ship on our 
railroad? We would lose passenger business; we would lose freight 
business; our stocks and bonds would go down in value; our railroad 
would become a second-class railroad, and there would be no measure 
of damages in any court in the United States for that kind of damages, 
because it was speculative, they would say, at the time we said we were 
going to suffer that damage. 

Mr. Rocers. What form would you use to determine the public 
interest? 

Mr. Marruias. What is that? 

Mr. Rogers. What formula would you prescribe to determine the 
public interest? 
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Mr. Marruias. I think that is just a matter of fact for the Inter- 
state Commerce Commission to find under all of the evidence that is 
introduced in the case. I do not think there is any formula to pre- 
scribe, except if under the evidence they found that there was damage, 
danger of damage and in that, to what extent, if they found it existed 
as a fact, so that the danger was great, they would decide that it was 
not in the public interest to relocate the railroad. 

Mr. Rocers. Well, the public interest is paramount to the interest 
of the bondholders and the stockholders of the railroad, and the em- 
ployees, is it not? Now, how are you going to determine that? 

Mr. Marrutas. I think if the Commission—lI think we all can very 
well depend on it that if the Commission finds the interest of the public 
transcends the interest of that branch of the public that has its invest- 
ment in the railroad, either in stocks or bonds, or the men who work 
on the-railroad, it would order the relocation. 

Mr. Rocers. Now, it is your theory and your whole policy, then, 
that inasmuch as the Interstate Commerce Commission has jurisdic- 
tion over transportation, and railroads in particular, in this instance, 
that they are better, or in a better position to determine the question 
of public interest than the courts are? 

Mr. Marruias. Well, I think as a matter of fact they are, but I do 
not think there is any machinery now so that we can have that ques- 
tion determined by the courts, Mr. Congressman. The present law 
provides that the Interstate Commerce Commission will be a fact- 
finding body on that subject. I think all that the court can do is, if 
we are ordered, if it is found that it is in the public interest, then the 
court may determine the damages. 

Mr. Rogers. Under the provisions of this bill it is necessary, or a 
condition precedent, for the court to pass on, for there to be a deter- 
mination by the Interstate Commerce Commission that it is in the 
public interest or is not in the public interest. Is that correct? 

Mr. Marruias. Yes. The idea of the bill is that the court would 
not determine the damages until the Commission has decided the ques- 
tion of public interest. 

Mr. Rocers. That is what I am getting at. 

Mr. Marrnuias. After that question has been decided then the 
courts would determine the question of damages, if the parties dis- 
agree. 

Mr. Rocers. Do you believe the Interstate Commerce Commis- 
sion is a more competent body, inasmuch as they handle this particular 
class of, you might say legislation, do you think they are more com- 
petent to pass on whether it is in the public interest or not in the 
public interest? 

Mr. Marruias. The Interstate Commerce Commission? 

Mr. Roaers. Yes. 

Mr. Marruias. Well, they would decide that question. 

Mr. Rocers. I say, do you not think that they are a little more 
competent than the courts? 

Mr. Marrutias. Yes; decidedly so. They are experts in their field, 
from having studied the question. 

Mr. Roaers. Yes. 

Mr. Marratas. Yes, I think decidedly so. In other words I think 
it is important to retain the jurisdiction over damages in the courts. 
I would not—— 
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Mr. Rogers. Then, you are not in favor of them assuming juris- 
diction to determine damages? 

Mr. Marrutas. No. 

Mr. Roacers. That is all. 

Mr. Doututver. Mr. Chairman. 

The Cuarrman. Mr. Dolliver. 

Mr. Douutver. I just want to clarify one point in this situation in 
my own mind. 

Is there any determination now by any judicial body or any adminis- 
trative body as to what is finally done with respect to the building of 
these dams. Suppose, let us say, the Army engineers or the Bureau 
of Reclamation, or whoever is involved in building Libby Dam should 
make a determination that they are going to go ahead and build it. 
Do you mean to say at the present time you would have no recourse 
except to go to court, on determining the amount of damages which 
the Great Northern Railway would suffer? 

Mr. Marratas. Well, actually, yes. We would have no recourse. 
But, this is what would happen; as the law stands today: Finally on 
our failure to accept, say, a line which they said they wanted to 
build and we said would not be as safe, and one we would not be 
satisfied with, would not do the work; they would say, “‘ Well, then, 
we will condemn.” We have had that said to us before. We have 
had that said to us in connection with these highway changes. 

Well, about that time we commenced to be very much concerned, 
because the rule of damages in condemnation cases is wholly unsatis- 
factory. And, we would be very apt to finally file an application 
with the Interstate Commerce Commission to determine this question 
of public interest. 

On the other hand, we have to file, we have to get authority to 
relocate our line and to abandon our line. 

Well, if we do file it—-you know how it is—it is like a legal proceed- 
ing. We have to support our petition and we have to assume then 
the burden of proof of public interest. Well, we do not think it is 
in the public interest. 

We have to file a petition, but we have to file it and assume the 
burden of the proof of facts, which we do not believe are facts. 

Mr. Douirver. On the other hand, you are put in a false position 
in being under the necessity of filing an application for moving your 
line when you do not think that it should be done at all? 

Mr. Marruras. We are put in a false position as a result of the 
cloud of power under the eminent domain statutes; yes. 

Mr. Hesetron. Will the gentleman yield? 

Mr. Douuiver. Yes; I will vield to the gentleman. 

Mr. Hesevron. Right on that point. I would like to ask you this. 
Perhaps this is not proper procedure. But it seems to me peculiar 
that carriers should apply for a certificate of convenience and neces- 
sity and indicate in that application that it believes such contemplated 
appropriation and such construction or abandonment, is not in the 
public interest, they are forced to apply for a certificate, and at the 
same time say that they do not believe it is in the public interest. 
I do not know of any way of getting around it. Maybe you have to 
do it that way. 

Mr. Marrutas. I have given a good deal of consideration to that 
question, Mr. Congressman, but if it were put that way and were 
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left, for instance, that the Government should file the application for 
a certificate of public convenience and necessity, I think it would 
remain just as it is today. They would not file the application. 
And they would constantly threaten us with condemnation, and you 
would have a long drawn-out argument. So as to bring it to a head, 
if we may file the application and force it to an issue, that will clear 
the atmosphere and put us in a place where we can get the question 
determined; but if we constantly have the threat that they will com- 
mence the construction of the dam, for instance, parts that do not 
affect us, not adjacent to us, not yet obstructing the stream or the 
railroad—they can get a lot of money into it. 

Mr. Heserron. So, there is no way to approach it on a direct basis? 

Mr. Marruatas. I think this is the only practical basis to approach 
it on, to give the railroad the opportunity to say, ‘‘Well, we are willing 
to do it if it is in the public interest. We do not believe it is, but let 
the Interstate Commerce Commission decide it.” 

Mr. Douuiver. That is exactly the point. 

The railroad can come in with an application to determine the public 
interest and then turns over the burden of proof to its adversary. 

Now, ordinarily, in legal proceedings, the applicant assumes the 
burden of proof and this is just the reverse of that, is it not? 

Mr. Marratas. That is the reason we put the bill in that way. 
That is the exact change that we are suggesting now be made in the 
law, because we are put in a position where under the law we have to 
get the certificate; but we do not believe that it is in the interest of 
the public. We say we do not believe it is in the interest of the public 
to get it. 

Well, if we file the petition, we assume the burden of proof, but the 
evidence is all in the possession of our adversary and it is in the 
Government, who should assume the burden. 

So we simply provide that if it is for the purpose of providing for the 
construction of a dam by the Government then it is the Government 
who wants the railroad abandoned, and the railroad built in a new lo- 
cation, then it should have the burden of proof. 

So, the bill provides in that case that the burden of proof shall be 
on the Government. That is the very change in the law that we sug- 
gest is necessary in order to give the necessary relief. 

Mr. Douttver. To me it appears, as I am sure it does to other 
members, that a very highly technical problem is involved and a very 
difficult one to meet and solve, and I am sure you have approached 
this in a spirit of trying to find a solution to this very difficult prob- 
lem. That is all, Mr. Chairman. 

Mr. Heseuton. Mr. Chairman. 

The Cuarrman. Mr. Heselton. 

Mr. Hesetron. Mr. Matthias, I note that you stated vou do not 
come to this committee with a bill designed to cure only one evil or 
help one railroad, or one industry, but most of your statement, how- 
ever, is addressed to this individual situation that confronts the Great 
Northern. My understanding is that from your testimony, that has 
not vet erystalized into actual relocation. 

Do you have any information of any actual relocations that have 
been injurious to the railroads involved, and for which the railroads 
were not able to obtain adequate relief? 
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Mr. Marrutas. Well, I gave several instances on our own line, 
where we finally made agreements, but under very difficult situations, 
and in many cases at the risk of great danger to our passengers and our 
railroad, because we did not get adequate protection under private 
contracts and that if we had had a law like this we would have gotten 
the protection. 

The Southern Pacific 

Mr. Heseiton. May I interrupt you there to say—— 

Mr. Marratas. Yes. 

Mr. Hesetron. You say you did not get the protection. You 
mean you feel under the facts in those cases, that the Commission 
would not have issued a certificate; is that right? 

Mr. Marrutas. I feel under the facts of those cases that we would 
never have gotten that far, if we had had a bill like this; that the 
Government would have seen that it was very reasonable to make dif- 
ferent arrangements with us, because they would know that the 
Interstate Commerce Commission would require that they be made. 

Mr. Heseviton. Do you have any information of instances other 
than on the Great Northern? 

Mr. Marrutas. Well, I said in my opening testimony, that there 
was an instance like this down on the Southern Pacific in Texas in 
connection with the relocation on its Texas lines, and that is one 
reason the Southern Pacific told me I might speak for them, spe- 
cifically. 

Now, I would also like to say that when I said I was speaking not 
only for one industry, that in connection with the original plans for 
constructing this dam, there was a large lumber and logging opera- 
tion—one of the largest in the Northwest—that was going to be 
irreparably damaged by the construction of this dam and that 
location, as a result of not only damage from the dam, but from being 
deprived of rail services, which would result from our line being 
relocated. 

There was also a very large mining operation, the vermiculite com- 
pany—lI believe it is the Zonolite Co., that mines the vermiculite. 
It is a very large national organization that ships millions of dollars’ 
worth of ore a year over our ‘railroad. It has a ver y large deposit of 
vermiculite across the river from our railroad which it is now able to 
load directly by an overhead tramway, but with the relocation of 
our line they would be completely deprived of rail service and they 
figured their damages at some $90 million. 

It is not only a question of a bill like this being necessary for the 
railroad industry, but also for the industries that are serviced by the 
railroads. 

Now, with the relocation of this dam, if we can find a relocation for 
our railroad that is satisfactory, we will solve also the problems of 
that lumber and logging operation and of that mining operation, and 
we are trying very hard to solve those questions; but we are very 
definite that a bill like this is necessary not only for the railroads of 
the West, but for the industries of the West that are located on those 
railroads. 

Mr. O’Hara. Will the gentleman yield? 

Mr. Hesston. I yield. 

Mr. O’Hara. Mr. Matthias, I have never been up in that part of 
the country, but would you tell us why it is so difficult to relocate? 
Is it the mountains that you have to deal with? 
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Mr. Marrutas. Yes; it is the mountains. 

Below the Fisher River, my engineers tell me that there is a great 
deal of sliding ground and a great deal of sw ampy ground. Now, that 
may sound odd in the mountains, but if you have been over our line, 
you will notice a lot of swampy ground right at the summit in the 
Rocky Mountains. So, at the summit in the mountains you may 
run into swampy ground where you lack bottom, that will not furnish 
an adequate base for a railroad grade. 

So, below the Fisher River that is what they found, and also the 
conformation of the hills—the mountains at that location which are 
becoming lower than they are at the extreme elevations—but the 
conformation is such that the »y do not form the valleys for a railroad 
to follow along and there must be a great deal of tunneling, and when 
you commence to tunnel, again you must be very careful not to get 
into sliding ground. Also there has been some talk of trying to re- 
locate us along the edge of the reservoir. Now, we relocated our 
railroad in 1930, in order to accommodate the construction of the 
Grand Coulee Dam. I drew that contract myself with the Bureau 
of Reclamation. We thought we had a good contract at the time, 
and I think the Bureau thought we were treated very fairly; but do 
you know, after that reservoir was completed, some 5 years later, 
that ground all along the Columbia River, where that reservoir had 
been created, commenced to slide and great segments of our railroad 
were taken out into the reservoir; great segments of highways that 
were constructed along there were taken out into the reservoir. The 
water constantly saturated the new ground and with the drawing 
down of the water, as they do, the constant saturation and drying out 
resulted in erosion. 

That happens to be a branch line. It was not nearly as serious. 
But, on this, our main line, we just cannot consent to be relocated 
along a reservoir with those dangers that are incident to the operation 
along the reservoir, with the constant pounding of the heavy equip- 
ment and the speed; we just cannot do it and serve the public. 

Now, those are all questions that are involved here which, if we 
have a law like this I think can be settled, but as this law stands, as 
it is today, if it stands as it is today, and we maybe arbitrarily are 
told to do this or do that—and we have no tribunal that we can come 
before and say, ‘‘ Now, let the other fellow prove the public interest, 

I think we may be in trouble. We think very sincerely we are. 

Mr. Hesetron. I will turn to another point in the bill. I note that 
it not only applies to the construction or reconstruction of any dam, 
flood-control, irrigation, navigation and power project, but also to 
highway or other public --works projects. 

I assume that is directed to essentially State operations. I suppose 
the jurisdiction would not be questioned; but [ am just wondering 
how broad the bill could be made, to bring it before the Interstate 
Commerce Commission. That question, at first blush, seems to me 
to be more a prerogative of a State regulatory body. 

Mr. Marruias. Mr. Congressman, before we can relocate our oo 
to accommodate even a State highway, even a county highway, or : 
city street, if it involves, under the present law, an applic ation to the 

Interstate Commerce Commission, in the sense that it affects service 
to the public in some way, or rights of labor, we have to go to the 
Interstate Commerce Commission and get that certificate, even though 
it be the State or any other governmental organization. 
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Mr. Hesetron. As I understand, that is by virtue of the fact that 
you are serving interstate commerce. 

Mr. Marruatas. Yes, sir. 

Mr. Hesetron. I understand that; but Iam just wondering whether 
you are developing in the language a change as between State regula- 
tory commissions, and the Interstate Commerce Commission, which 
might be unfortunate. 

Mr. Marruias. No; I can guarantee that it does not, and while 
that does apply also to State highways, you may not have been here 
when I said in my direct testimony that we have an instance right 
now with the Federal Government, Bureau of Public Roads, involving 
a continuation of a highway with which we previously had this same 
question up in the State of Montana, where they wanted to relocate 
our railroad, right along that section of the line, if you have been on 
our line, adjacent to Glacier National Park, and they wanted to move 
our railroad and put their highway in directly alongside us, in a canyon, 
where we have vast snow difficulties. And this matter has been under 
negotiation now for a couple of years, and they have only within the 
last few days come back to us with the same request over again, where 
we pointed out that when we remove snow, our dozers remove snow 
from our railroad it will throw snow onto the highway and will imperil 
traffic on the highway, and of course, the lives of travelers on the 
highway. Likewise, when their snowplows remove snow from the 
highway, it will throw snow on our railroad tracks in such quantities 
that it will impede traffic on the railroad and imperil lives of passengers 
on our railroads; and yet we have that problem there and they are 
insisting upon a contract whereby we will create that condition. 

Mr. Hesevtron. Who is insisting on that condition; the State? 

Mr. Marruatas. It is a combination of the Bureau of Public Roads 
and the State of Montana. It is Forest Service highway, but it is 
also a main highway for public travel that they are constructing 
through Marias Pass. 

Mr. Hesevron. I assume in all probability the Interstate Com- 
merce Commission recognizes the State agency as a party in interest 
and permits it to participate in any proceeding? 

Mr. Marruaras. Oh, ves; that is the common practice of course of 
the Interstate Commerce Commission anyway, wherever a State 
request is involved the State commission is called in to sit with it. 

Mr. Hesetton. That is all 

Mr. Petry. Mr. Chairman 

The Cuarrman. Mr. Pelly. 

Mr. Petiy. Mr. Matthias, first of all, I would like to say that I 
certainly can substantiate every thing you have said about the Great 
Northern Railroad being a modern up-to-date railroad. 

I just feel sorrv for the people who have not had the pleasure of 
riding on your smooth roadbed and in your modern equipment. 

The CuarrMan. I think it is true, so far as your opinion is con- 
cerned. 

[f vou travel on eastern railroads as much as I do, I do not think 
you would have made that statement. I would like to take vou on 
some trips on some of our eastern railroads for a while and just teach 
you a little something about some of those roadbeds, and so forth. 

Mr. Petry. | have ridden on a great many eastern railroads. 
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Mr. Chairman, I wish that I could arrange to have the whole com- 
mittee take that trip from Chicago to Seattle. You never know when 
you are starting and stopping. 

The CHarRMAN. Now, you are on solid ground, as long as you are 
talkmg about the committee. 

Mr. Marrutas. If I might interject, whenever the committee can 
come out—lI cannot offer you free transportation under the Interstate 
Commerce Act—but | can offer you a lot of hospitality. 

Mr. Pecity. Mr. Chairman, I would like for the record to show 
that I believe there is no railroad in the United States which has any 
finer passenger or freight service. But, from then on, I want to say 
I have very deep reservations so far as this legislation is concerned 

You were in the Pacific Northwest, Mr. Matthias, for 25 years and 
you know that all of the interests of the railroads are tied up in that 
and I think that this record here shows from your testimony that you 
think maybe there is some doubt as to the public nced for the Libby 
Dam. 

Mr. Marruias. Now, I have no—well, is that question you would 
like to have me answer? 

Mr. Pexiiy. I would like to have you comment on that. 

Mr. Marruias. No. We take no opposition to the Libby Dam 
whatsoever. As I said in my testimony, the railroads are dependent 
upon progress. We cannot expect to have progress unless the country 
progresses. 

ir. Petty. That is right. 

Mr. Marrutas. And if Libby Dam will progress the country, we are 
for Libby Dam. 

Mr. Preiiy. I am glad to hear that. 

Mr. Marruias. We think that this legislation will merely help 
railroads in general and us in particular, to reach an agreement. 

Mr. Petty. Well, Mr. Matthias, I would like to at least have it in 
the record, that in the Pacific Northwest, there is the greatest shortage 
of electric power in any area in the country and that this great system 
of dams down the Columbia River are all, or would be all greatly 
benefited, without extra generating power, if the water was firmed up 
through the Libby Dam, in their low-water periods; that the millions 
of people out there, and their jobs and whole future, is dependent 
upon the development of hydroelectric power in the Pacific Northwe ‘st; 
and I think that the public interest is certainly tied up in the develop- 
ment of the Libby Dam, so far as the people of the Columbia Basin and 
of the States of the Pacific Northwest are concerned, 

Mr. Marrutas. Well, let us put it this way, Mr. Congressman 
The progress of the Pacific Northwest is tied up, with the development 
of the potential of the waterpower that is available. 

If Libby Dam, the construction of Libby Dam, results in the de- 
struction of a railroad that has been used as much as the Great North- 
ern Railroad or is used as much as the Great Northern Railroad for 
the defense of the country and for the development of that great 
empire, then I think the price that the Northwest would pay, they 
would find, would be wholly—would be entirely more than they should 
have to pay, when they could probably relocate the dam in some 
other place. 

Well, now, they have done that. They have relocated it since this 
dispute arose 
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Mr. Petty. That is correct. 

Mr. Marrutas. And we believe that we are going to be able to solve 
that question so that in the present location we will be able to reach 
an agreement; but we think this legislation is essential to help us reach 
an agreement. We have no desire to stand in the way of the con- 
struction of a dam, if the Congress and the people believed the dam 
should be constructed. Of course I do think when you decide on the 
construction of the dam you have to take into consideration what it 
costs to relocate a large railroad and if it is economically sound— 
that is not anything that we have to pass on. It is for the Congress 
and the people. 

Mr. Petiy. Well, Mr. Matthias, getting back to the matter of the 
legislation: It just seems to me offhand that it would be giving the 
Interstate Commerce Commission more jurisdiction than was ever 
contemplated that it should have. 

Mr. Marraras. It has that jurisdiction now, Mr. Congressman. 

Mr. Peuiy. Well, I admit that it has the jurisdiction now; but if 
you are going to rewrite it in any way so as to do away with the right 
of eminent domain and public necessity, and slow up the processes of 
orderly procedure that we have now, I question whether I would 
support this. 

Mr. Marrutas. Well, no, it does not do away with the right of 
eminent domain. It merely provides that it should not be exercised 
until the Commission has granted the railroad the right to abandon 
its line and to build a new line. 

That is necessary, because we cannot serve the people unless we get 
our line relocated and rebuilt first, you see. 

Mr. Petty. I appreciate that. 

Mr. Marraras. So if they condemn us before we get the order from 
the Commission, we cannot do the work that we are supposed to do 
under the existing law. So, all this says is that that shall not be done 
until we get the order and that in getting the order, the Government 
has its proof available, and it shall prove that it is in the public 
interest. 

Mr. Pe.iy. I am glad you have made that statement, because I 
think it clarifies a point that maybe had not been brought out in the 
testimony previously. 

I am sorry you used the Libby Dam as an example, because I had 
always assumed that your line could be relocated, and I think it can 
be relocated. 

I think the dam will bring your railroad a great deal of business, 
just like Coulee Dam did. 

Mr. Marrutias. Oh, yes. 

Mr. Petiy. And it certainly will not only be in the public interest, 
but it is in your interest that that line be relocated. 

Mr. Marraias. If we have—we think we have the finest engineers 
that are obtainable in the field now studying this question and we 
think we will find a location; but the second question is, after we 
find that location, will the Army engineers accept our location or 
will they insist upon a location which, as railroad people, we know is 
impracticable. 

Now, if as a result of that 





Mr. Hesetron (interposing). Wil] the gentleman yield? 
Mr. Pe uty. I will yield. 
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Mr. Heseuron. In connection with this point, which Mr. Pelly 
has raised, I have had a chance to look at the reports of the Secretary 
of the Interior and the Secretary of the Army and I think they both 
raise a rather fundamental question on this point, when they point 
out that it seeks to override the action of congressional committees 
and their jurisdiction over the erection of publie works and the 
Congress itself, plus that of the President. 

I think that is a rather important point and should be met by you 
in terms of this particular proposal. 

Mr. Marruias. Well, Mr. Congressman— 

Mr. Hesevron. Incidentally, it is pointed out that in congressional 
hearings the parties having any interest may be heard fully, and 
then the congressional committee, subject to the Congress, determines 
the matter of public interest. 

Mr. Marruias. I think that that is the statement contained in 
the letters furnished by Government departments, which I accept 
your statement that it is, it is wholly erroneous and is extremely 
misleading. 

Mr. Petty. Do you know of any case where any dam has ever 
been built in which there has been a destruction of a railroad itself 
or of any similar case? You are talking about putting the Great 
Northern out of business. Well, that is unthinkable to me. 

Mr. Marruias. You may think it is unthinkable, Mr. Pelly, but 
my experience with the bureaucrats is that they will not hesitate to 
do it if it accomplishes their objectives. 

You would be amazed if I could tell you some of the experiences 
that I have in this capital city in trying to get my plea heard, and 
of having correspondence even waylaid and misdirected, because it 
would serve to raise this question and have it determined. It is 
amazing what has been done. 

The Army engineers—I do not wish to enter upon any attack of 
them, because I want to get along with them, but they are a very 
powerful body in lobbying in this Congress. We do not expect to 
be able to compete with them in lobbying. That 

Mr. Pre.iy. That is something, the railroad lobby cannot compete 
with the Army engineers’ lobby. 

Mr. Marruias. This bill is asking simple justice. We have never 
had a hearing in this Congress. There is no provision in the law by 
which you get an adequate hearing on these questions. 

Mr. Peuiy. Didn’t you testify when the Army engineers were 
holding hearings on the authorization of the Libby Dam? 

Mr. Marratas. There was never any opportunity that I know of 
given to be heard on the question of authorizing the Libby Dam. We 
never had any notice of it. The Libby Dam was authorized in the 
first place without it being located. We did not know at the time 
when they first talked about the Libby Dam as to what extent, if any, 
it would affect the Great Northern Railroad. Later it was located 
and we told them that if they would relocate our line satisfactorily, 
we would not object. There was never any hearing on the location 
of the Libby Dam and the Libby Dam has not yet, today, been actu- 
ally located by Congress. It is just simply a dam that is authorized 
in the Kootenai River. 

Mr. Petty. Do you not think you will have an opportunity to 

testify when they do locate the definite spot for the dam? 
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Mr. Marruatas. I do not think I would have an opportunity to 
testify before any body whose decision would be reviewable, before 
any court, if it decided the case against me. I do not know of any 
way to review the question and, further more, the law provides that 
the Interstate Commerce Commission shall decide the relocation of 
our line. 

do not wish to get into any quarrel about the Libby Dam itself. 
I merely want the Great Northern line relocated so it can serve the 
public, and this is all this bill does. That is all this bill does. 

I have no quarrel with the Libby Dam whatsoever, if the people 
and the Congress want the dam. I just want them to consider 
when they do build the dam that it will take 100 miles of track of 
the continental railroad. They should consider the public interest 
in connection with that railroad and see that it is properly relocated. 
What happens now, in my opinion, as far as progress is concerned, 
they are progressing backwards. They decided first they will build a 
dam, regardless of the cost, because the railroad, the cost of relocating 
the railroad, was never adequately taken into consideration. 

They will relocate the railroad, or they will construct the dam 
regardless, and then they will come along and tell the railroad to 
relocate. 

Now, what they should do, and the way they should have proceeded 
from the beginning, in my opinion, is to have proper regard for the 
public and the people who have been living in this area. For instance, 
the lumber company, the Zonolite Co., the big mining company, 
ourselves, should have all been given an opportunity before somebody 
that is charged by the law with authority to determine it, just what 
effect it will have on us; what can be done directly; what it will cost, 
and then with the full knowledge of those facts decide upon the con- 
struction of the dam. 

Now, they proceeded the other way. They decided on the dam 
first. 

Now, that is the situation we have. They should then provide in a 
bill of this kind how this proceeding will be handled, by the Interstate 
Commerce Commission. They should not be permitted to say, 
“Well, we are going to take your line. You have not relocated your 
line and we are going to condemn it.’”?’ They should not be in that 
position—beeause perhaps the Interstate Commerce Commission 
would not give us a certificate. They should not be in a position 
where they can condemn it and we should not be in a position where 
we have to file an application and assume the burden of proving some- 
thing we do not know anything about. If they think it is in the 
public interest to build the dam there, let them prove it. We cannot 
put in any evidence to deny that. The only evidence we can put in 
would be with respect to the location of our line. If it can be re- 
located in the way that the engineers agree upon that it can perform 
the same service that is now performed, that is all we are asking. 
That is all this bill provides. 

Mr. Petry. Do you not think that if this bill is reported out this 
way that the State highway departments maybe should have an 
opportunity to testify from their point of view, from the highway 
angle, locating highways along your right-of-way‘ 

Mr. Marrnias. Weil, this bill has been pe ae in Congress for 
over a year. 
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The CHarrRMAN. Since March 1953. 

Mr. Marrutas. If they wanted an opportunity to be heard, | 
should think all of these organizations in Washington who are watch- 
ing it, I should think that they would be in here. 

I do not see, Mr. Pelly, why anybody should object to putting in 
their case before a tribunal already clothed with the law, with the 
subject. I do not know why, if they believe in their project, they 
should not be willing to assume the burden of proof. It seems to me 
that reluctance to assume the burden of proof or the reluctance to 
submit their case to an impartial tribunal, clothed by the law with 
deciding the question, shows a decided weakness in their case to start 
with. 

If I had a just case, I would not hestiate to submit it to a court or 
to the Interstate Commerce Commission, and I do not believe you 
would. Ido not think they have thought it through, because that is 
all this does, and if the Government opposes it, or any State body, or 
any Fderal body opposes it, I do not believe they have thought it 
through. 

Mr. Hesrevron. Will the gentleman yield at that point? 

Mr. Petry. Yes, I will yield. 

Mr. Hesevron. Of course I appreciate the sincerity with which 
you express your opinion, but again I recognize that there is a certain 
amount of criticism involved in that opinion as to, particularly, the 
Army engineers’ attempt to make this statement, when you stated 
that the engineers had a much more effective lobby than the railroads 
did in Congress, because that involves necessarily some criticism of 
Congress itself. 

That is all. Thank you, Mr. Chairman. 

Mr. O'Hara. Mr. Chairman, will the gentleman yield? 

Mr. Preuuiy. I will yield. 

Mr. O’Hara. Mr. Matthias, I appreciate that you have not had 
an opportunity to look at the so-called adverse reports of some of the 
departments of Government. I would like, Mr. Chairman, to have 
an opportunity for Mr. Matthias to read those reports, and to com- 
ment on them by extending his remarks in the record, 

Sometimes I disagree with some of these reports we get, and, un- 
fortunately, I do not have the chance, Mr. Matthias, to cross-examine, 
or to examine the writers of those opinions, who file them, and I 
would like to have that opportunity extended to Mr. Matthias. I 
should think, Mr. Chairman, that Mr. Matthias is far more capable 
than I am to make comments on some of those reports, and I know 
that he has not seen them. 

Mr. Marrutas. I have not seen them. 

Mr. O’Hara. I would like for you to have an opportunity to com- 
ment on them. 

The Cuarrman. I think that the point of the gentleman from Min- 
nesota is well taken. 

I have also studied these reports and they differ with your viewpoint 
as you have presented it today. I think it would be helpful to the 
committee if you have an opportunity to read those reports and then 
submit your views with respect to the opinions expressed therein. 
You will be given that opportunity. At the noon recess you may 
look at the letters, and speak extemporaneously this afternoon, if you 
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wish, or you may take the reports a ad prepare an answer in the form 
of a statement that wiil be made a part of this record. 

Mr. Marruias. If it suits the pleasure of the chairman and the 
committee, I would rather have an opportunity to have the reports 
and to study them a little and submit a written reply to them. 

The CuarrMan. I think that would be a better course to pursue. 
If you have that desire we will extend that privilege to you. 

(The matter referred to was later received and is as follows:) 


GREAT NORTHERN RaILway, 
Law DEPARTMENT, 
Portland, Oreg., June 28, 1954. 
Hon. Cnartes A. WoLveRTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrmMan: At the hearing on H. R. 4165 before your committee 
on Friday, June 18, 1954, you requested me to furnish you with my comments 
on the letters of Rovert T. Stevens, the Secretary of the Army, Ralph A. Tudor, 
the Under-Secretary of the Interior, and Walter M. W. Splawn, Chairman of 
Legislation and Rules of the Interstate Commerce Commission, in regard to this 
bill. I did not have copies of these letters, but copies have reached me here 
today as a part of the transcript of the proceedings before your committee on 
said date. Accordingly, this is my first opportunity to comply with your request. 
I will discuss each letter in the order in which it appears in the transcript: 


I 
MR. ROBERT T, STEVENS’ LETTER 


The meat of Mr. Stevens’ letter appears in the following paragraph: 

“In many Federal public-works projects, particularly in the case of multiple- 
purpose dam and reservoir projects, details of railroad relocations or adjustments 
may not pe developed fully until construction work on the dam and other main 
structures is well advanced. Conceivably, therefore, the proceedings contem- 
plated in this bill could, and probably would, be initiated long after authorization 
by Congress and possibly after substantial sums of public money had been ex- 
pended toward the accomplishment of the project. In connection with such 
authorization, the public convenience and necessity of the project itself, with its 
resultant effects on any railroads, is fully considered by Congress.” 

You will note Mr. Stevens makes the points: (1) in connection with construction 
of dams, the relocation of a railroad may not be worked out until after the con- 
struction of the dam is well advanced; (2) that proceedings contemplated by this 
bill would not be initiated until long afters authorization by Congress and until 
after public funds had been expended on construction of the dam; and (3) that 
the effect of such a project on a railroad is fully considered by Congress at the 
time the project is authorized. 

The construction of a dam somewhere in the Kootensi River, to be kuown as 
the Libby Dam, was authorized by Public Law 516 passed by the 81st Congress, 
May 17, 1950. Colonel Whipple testified at the hearing that the exact location 
of the dam is not yet known and that sufficient data is not yet available to deter- 
mine on a definite location for the railroad. The record is clear that at least 
three different locations for the dam have been furnished by the Army engineers, 
to-wit: (1) At Jennings, about 11 miles east of Libby and below the Fisher River; 
(2) about 3 miles east of Libby and also below the mouth of the Fisher River; 
and (3) about 16 or 17 miles east of Libby and above the mouth of the Fisher 
River. In my testimony it was stated that survey crews, in the employ of the 
International Engineering Co., are now in the field trying to find a location for 
the railroad if the dam is constructed at the last-mentioned site. 

These facts make it clear that Secretary Stevens’ statement that “the effect 
of such a project on a railroad is fully considered by Congress at the time the 
project is authorized” is not only erroneous but is exactly contrary to the facts. 
Neither the location of the dam nor the relocation of the railroad, in this instance, 
were decided upon at the time the dam was authorized by Congress on May 17, 
1950. Neither has been decided upon yet. So, how could Congress have ‘‘fully 
considered” the effect of the project upon the railroad. The fact of the matter 
is that Congress hasn’t considered the effect of the dam upon the railroad at all 
and that is one of the reasons a law of this kind is so necessary. 
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If the Army engineers located the dam and relocated the railroad before the 
Secretary of the Army asked for authorization by Congress, there would not be 
the slightest danger of the expenditure of public funds on the construction of the 
dam before a solution for the railroad problem had been obtained and there would 
not be the slightest danger of the proceedings contemplated by this bill not being 
initiated until long after authorization by Congress. It has long been incredulous 
to those affected by such projects that the Congress would be led to authorize 
their construction months, and even years, before their full effect upon the area 
involved, its people, its industries, and its prosperity are actually known. I sub- 
mit that it is highly improper for the Secretary to urge the disregard of such rights 
and interests in the past as a reason for defeating legislation designed to protect 
such rights and interests in the future. 

The Secretary is likewise mistaken in his statement that the bill would “set up 
a@ procedure whereby any railroad affected by a public-works project could request 
the Interstate Commerce Commission for a determination as to the question of the 
relocation or abandonment of a portion of a railroad line.’’ Section 1 (18) of the 
Interstate Commerce Act already sets up that procedure, It has been the law for 
over 30 years. This bill merely provides, in effect, that when the Secretary of the 
Army contends that the railroad should be relocated—-in contrast to when the 
railroad believes that should be done—the Secretary shall have the burden of 
proving it and that he shall not take the existing railroad line by condemnation 
until he has obtained a new location for the railroad. I am sure the Secretary 
of the Army must know what everybody else knows—that all the Interstate 
Commerce Commission would require would be a safe and adequate relocation 
for the railroad. That is all the public would want. That is all the railroad wold 
want, and the Secretary should not object to a law that would protect the public 
to that extent. 

MR. TUDOR’S LETTER 


Mr. Tudor objects to H. R. 4165 unless it is amended ‘‘to exclude reservoirs and 
other related public-works projects.”’ His reasons are as follows: 

(1) The time and place to consider whether a Federal reservoir project is 
in the public interest is in the committees of Congress at the time the subject 
of authorizations comes up, because the committees are equipped to deter- 
mine the public interest. 

(2) The Interstate Commerce Commission and any railroad interests 
affected by sucn a project are accorded a full opportul itv to | heard 





3) The Interstate Commerce Commission should not be permitted to 
review the Congress’ determination of the question of public interest. 

H. R. 4165 does not provide for the Interstate Commerce Commission to 
review the question that Mr. Tudor is talking about As stated, in discussing 
Mr. Stevens’ letter, Congress has never considered the question the relocatio 
of the railroad and, under the method followed by the Secretary of the Army and 
the Congress, that question never is considered by the congressional committee. 


It was not, and cannot be, considered because neither the location of the dam nor 





the relocation of the railroad were actually known at the time the Libby Dam was 
authorized, and are not even known today Therefore, it was not possible for 
the railroad to have a hearing before a congressional committee, and even if such 


f 


a hearing were held it would be impossible, on account of lack of information, for 
the committee to pass intelligently on the question, 

Mr. Tudor assumes that the bill provides for the Interstate Commerce Com- 
mission to pass on the question of public interest in the construction of the dam. 
The Interstate Commerce Commission has no jurisdiction over such questions 
and this bill does not purport to give it such jurisdiction. But, under existing law, 
the Interstate Commerce Commission does have jurisdiction over the question 
whether a new line of railroad will be as safe and adequate as the line of railroad 
sought to be abandoned or as safe and adequate as may be required properly to 


gress, 1n 1tS wisacom, con- 


serve the public interest. Over 30 years ago the Con 
ferred upon the Interstate Commerce Commission the power to dec ide such 
questions and forbade a railroad to abandon any portion of its line, or construct 
a new line, without the approval of the Interstate Commerce Couinussion 

H. R. 4165 takes the law as it stands todey end provides that when a line of 
suse of a dam or other pub lc project, 





railroad is to be abandoned or constructed be 
the proponent—the Government—shell sssume the burden of proof required to 
get the necessary certificate from the Interstate Commerce Commission. If a 
procedure of this kind is not followed, the Greet Northern is fearful that its line 
of reilrond mav be reconstructed in an unsafe and inadequate locetion, whereas 
the Interstate Commerce Commission will require, 2s a condition of the aband 
ment and as a condition of the relocation, that the railroad be constructed with 
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the necessary safeguards to protect the lives of the public whe travel, and the 
property which is transported, over it. 
The question is really one of public safety involving railroad location and con- 


struction. The Interstate Commerce Commission is the only Pa body with 
the experience necessary to pass on a question of this kind. All H. 4165 does 
is say to the Government: “If you relocate the railroad, you oa and stand 


behind that relocation to the end that it meets the standards of safety and ade- 
quacy necessary for the protection of the members of the public who use the 
railroad.”’ 

MR, SPLAWN’S LETTER 


Mr. Splawn is not now a member of the Interstate Commerce Commission, and 
I understand that his letter mav not reflect the views of the present Commission. 
Ever since section 1 (18) of the Interstate Commerce Act was adopted more 
than 30 years ago, the Interstate Commerce Commission has held that a railroad 


company cannot abandon any portion of its main line of railroad if the abandon- 
ment will affect the public in the sense thet it will deprive communities of rail 
service to make the railroad less able to serve the public efficiently, adequately, 


and safely, or be detrimental to the interests of railroad labor, unless a certificate 
of public convenience and necessity is first obtained from the Interstate Com- 
merce Commission. During all such time the Interstate Commerce Commission 
has also held that a railroad cannot build a new line of railroad, where new terri- 
tory will be served, without obtaining a certificate of public convenience and neces- 
sity for such new construction from the Interstate Commerce Commission. 

Under the existing law it is the practice for the railroad to make and file a peti- 
tion for such abandonment or relocation and, likewise under the existing law, it is 
the practice for the petitioner to assume the burden of —" ig the facts necessary 
to establish his right to the certificate. In considering H. R. 4165, Mr. Splawn 
failed to consider these decisions ef the Commission tod he failed to visualize the 
situation creeted by the taking of an existing main line of a transcontinental rail- 
road by the Government and its relocation along an inadequate and unsafe route. 
Under such circumstances, the railroad naturally does not desire to assume the 
burden of prov ing the facts necessary to obtain the certificate. At the same time, 
under existing law, if the railroad does not file a petition and assume the burden 
of proof, it is in i znger of having its service interrupted by condemnation proceed- 
ings 

The railroad believes that if the Government is required to establish the ade- 
quacy and safety of the new location, in order to show that the abandonment and 
relocation are in the public interest, the Government will not hesitate to furnish a 
safe and edequate railroad in place of the one it seeks to have abandoned. 

That is what this bill would do. There is no doubt of its constitutionality or of 
its workability. Mr. Splawn did not know about the railroad problem created by 
the construction of the Libby Dam and without the specific knowledge was ap- 
parently unable to visualize the situation. 


II 


At the hearing, Congressman Heselton asked me to furnish the committee with 
information about any protests that the Great Northern may have made in the 
earlier stages of the Libby Dam project. With respect to this, I have to advise 
as follows: 

The Great Northern first made its oa known, with respect to the dam, 
at a hearing at Libby, Mont., on July 7,1948, when Mr. R. W. Cronon, attorney 
for the railway company, told the Army engineers that the railway company was 
not in a position to reach any conclusion and could not approve the project until 
the relocation of the railroad had been determined (vol. II, p. 467, Columbia 
River and Tributaries, Northwestern United States; H. Doc. No. 531, 81st Cong., 
2d sess.) 

On December 23, 1948, the writer of this letter advised the Board of Engineers 
for Rivers and Harbors that the Great Northern would not oppose the project 
“so long as it is given adequate protection and so long as it is assured continuous 
operation over as good a railroad as it now has * * *. Whatever location is 
finally determined upon, the Great Northern must have as good a location and 
construction with respect to length of line, curvature, grade, roadbed, ballast, 
ties, rail, and incidental facilities of as high a quality as it now has, and such 
reconstructed line must be completed and ope ned to operation in advance of any 
interruption of service on the existing line.’ 
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III 


During the cross-examination of Colonel Whipple, the committee raised the 
question about the different proposed locations for the dam and whether the site 
of the dam had ever been definitely determined. In connection with this question 
I have to advise as follows: 

The Secretary of State, on January 12, 1951, filed an application with the Int 
national Joint Commission for the approval of the construction of the Libby 


Dam. Thereupon, the Commission held hearings in March 1951 at Spokane, 
Wash., Helena, Mont.; Nelson and Cranbrook, British Columbia \t the time of 
these hearings, the proposed location of the dam was at river mile 213, which is 


about 11 miles above Libby. 

On February 16, 1953, the Seattle district office of the Army engineers exhibited 
a report entitled “Libby Project, Kootenai River, Mont Desi l 
Determination of Axis and Type of Dam Revised Noven r 21, 19 ee 
this report the dam is located about 8 miles farther downs 
upstream from Libby at river mile 204.9. Withir 








announced in the public press that the Seatt istri flice of Army engines 
has now determined the location of the dam to be at river mile 217, whi just 
above the mouth of the Fisher River and about 14 miles upstream from the loca- 


tion announced on February 16, 1953, as shown 1 Design Memo No. | refer i 
to above 





rhus it ill be seen that it has never been possible to relocate the railroad and 
that at no time has the location of the dam been def telv known, so it it was 
impossible for these questions to have appropriate hearing or consideration by 
conegre ional committees 

IV 

At the hearing, during the cross-examination of Colonel Whipple, the com- 
mittee inquired as to who the proponents of the LW Tl el 3 en 
that almost everybody, who has since expresses self a 1 Ta ( 
dam, was a proponent of its construction in the beginning. That is not corre 

The construction of the dam was proposed | President Truman, foll the 


1948 flood in the Kootenai River and surveying of the conditions by the Board of 
Engineers for Rivers and Harbors. This was followed by the enactment, on Mav 


17, 1950, of Publie Law 516 of the 81st Congress, which is known :the Rivers and 
Harbors Act and Flood Control Act of 1950. In that act the Libby Dam is not 
definitely located In his message transmitting the bill to Congress with his 
approval, President Truman said: 

“The purpose and value of acts such as this is to authorize work which needs 
to be done at some time in the future. The actual commencement of work in 


each case will depend upon when appropriations are actually made, * * *, In 
most cases, the work authorized in this act will be added to the present backlog 
of authorizations, and each project will be evaluated in the light of economi 
budgetary, and other considerations in preparing and enacting each year’s bud 

The location of the dam was that indefinite. Its construction at some time in 
the future was also left indefinite. No appropriations have ever been made for 
construction, but appropriations for study and planning have been made in 
cessive sessions of Congress. It is not too late to enact a bill such as H. R. 4165 
to assist in determining the location of the railroad. The bill should be enacted 
at this session of Congress so that there may be no delay in the construction of the 
railroad and the construction of the dam when funds are made available for that 
purpose. It will take 3 or 4 years to rebuild the railroad, and the new line must 
be completed and put in operation before the existing line is abandoned and 
traffic over it interrupted to accommodate the construction of the dam. For 
that reason action should be taken now. 

In closing I want to say again, in order that there may be no misunderstandi! 


1 suc- 


y 


if, 


that the Great Northern is not opposed to the construction of the Libby Dam. 

It is interested solely in taking every precaution, before it is too late, to insure as 

good a line of railroad, after it has been relocated and reconstructed, as it now has, 

We deem this our public duty and we believe that the public itself should be and 

is interested in making certain that the Great Northern Railroad is assured a 

location that will be safe and adequate to serve the people of the Pacific Northwest. 
Respectfully yours, 


Epwin C. Marratas, 
Vice President and General Counsel. 
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Mr. Youncer. Mr. Chairman. 

The CuatrMAN. Mr, Younger—had you concluded, Mr. Pelly? 

Mr. Petty. I yield the floor. 

The CHarrman. Mr. Younger. 

Mr. Younaer. I believe a little while ago you made the statement 
that the Interstate Commerce Commission now does have the power 
to pass on that? 

Mr. Marrutas. Yes. 

Mr. Youncer. That seems to be adverse to the opinion of the 
Commission itself and I thought that that point might be cleared up 
here. They state in their letter: 

Thus it must be assumed that the Commission, which is solely a transportation 
agency, would be required to receive and weigh evidence as to the necessity of 
desirability of every kind of public-works project regardless of its nature, which 
required construction or abandonment of any line of railroad. By circumstances 
in certain cases in the past may have been such that the Commission believed it 
could receive and decide such matters, we do not favor legislation which would 
require such a process in all cases thereby in effect giving us veto power over all 
public-works projects affecting railroads, sponsored by any governmental agency 
ranging from the United States to a municipality. 

Mr. Marruaias. That is one statement that I am familiar with, Mr. 
Younger. That is, I did see that statement of the Commission, and, 
I will say that I was absolutely amazed by that statement being in 
there. 

Mr. Youncer. Did they furnish you the statement, sir? 

Mr. Marratas. I do not think that they furnished it to me. I do 
not know where I obtained it. Maybe it was a public record and one 
of my representatives got it from the Commission. They did not 
send me a copy. But, the statement, of course, is not by the Com- 
mission itself. Itisastatement, I believe, asI recall, by Mr. Splawn, 
not now a member of the Commission. 

It is not in accordance with the decisions of the Commission. 

If any line of railroad is abandoned, that affects communities—for 
instance, there are 4 or 5 towns on this railroad that will be abandoned 
if the railroad is relocated, and the dam is constructed in the original 
location. If the dam is constructed at its original location, the town 
of Libby would have to be abandoned. That is, it would be affected 
by rail transportation so that it would. The question would be for 
the Commission to decide. 

Well, the Commission has directly and unequivocally—and has 
never decided otherwise—held that where you relocate a railroad and 
abandon service to towns, you have to get permission of the Inter- 
state Commerce Commission. We would be charged with a violation 
of the Interstate Commerce Act if we did not get it, and subject to 
severe fines. 

They made a mistake there, to think that this law was aimed at 
approving the Libby Dam. Mr. Pelly was under that impression, 
but if you will read the bill carefully, you will see that it does not. 
It is designed to cover the relocation of the railroad, and that is 
directly within the authority of the Commission. Likewise it is 
thought here that we be able to relocate the lines by the use of tunnels 
to get a straighter line. Now, that will shorten, maybe a few miles, 
and reduce the compensation to the brotherhoods. Well, that was 
the reason they wrote to the Interstate Commerce Commission to 
get the Interstate Commerce Commission’s statement and they will 
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seek an order from the Commission saying that their compensation 
shall remain the same even though our line be shortened. That is 
within the jurisdiction of the Commission, and the Commission has 
religiously protected that injury over the years, indicated that it will 
protect the brotherhoods in that respect, and we know that. 

We know we cannot get that permission unless we go to the 
Commission. 

So, the Commission’s letter is obviously wrong or arises from a 
misunderstanding from that bill. They apparently did not read it 
with a view that it has to do with only railroad relocation. 

Now, I would like to say one thing to the gentlemen about the 
Interstate Commerce Commission. A study of their decisions over 
the years will show that the railroads have suffered tremendously as 
a result of decisions of the Commission rather than benefited, but 
nevertheless, it is like a jury, we have our winnings, and we have 
our losses, and we are willing to take the average, and we do think 
they are experts in their field and we think it is about the best solution 
for railroad problems and we think, over the years, that the Interstate 
Commerce Commission has been a very fine public body; that it has 
administered justice in an attempt to be impartial and to administer 
it as they saw the facts. 

In more recent years, recent months, there has been a great change 
in the Commission. There are a lot of new members on the Com- 
mission and none of us know whether we be shippers, members of the 
public, producers, or railroad men, what the views of the new members 
of the Commission may be. I think probably naturally, as courts 
change their views, the Commission’s views will change with new 
members coming on. We may have a lot of decisions that will be 
different from what they have been in the past; but over the years, 
I think the Commission has been a very fair body, both to the shippers 
and to the carriers. 

Mr. Youncer. That is all, Mr. Chairman. 

The CuarrmMan. Mr. Matthias, it is a very important matter that 
you have brought to the attention of the committee, as you speak in 
support of this bill which was introduced by our distinguished 
colleague, Mr. O’ Hara. 

I had many questions I had in mind to ask, but those that have 
been asked by the members of the committee up to this point have 
covered most of them. However, there are some basic principles 
that I think are involved with respect to which I would like to have 
your opfnion. 

In the first place, does this bill—or is it intended to give to the 
Interstate Commerce Commission the right of passing upon the 
question of public interest from the standpoint of transportation 
alone, or from the standpoint of the public interest in whatever the 
situation may be? 

In other words, here we have a dam to be built in the public interest, 
or it may be a highway that is to be built in the public interest. 
Undoubtedly there is a public interest in the railroads. 

Now, does the ICC pass upon the relative merits of those different 
and conflicting public interests or is its jurisdiction under this bill 
confined merely to determining whether it is in the public interest 
from the standpoint of transportation? 
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Mr. Marrutas. In my view, Mr. Chairman—I am very glad you 
raised that question—in my view this bill leaves the law exactly as 
it is today. That is, the Commission’s jurisdiction would only be to 
determine the question of public interest with respect to the aban- 
donment of the section of line to be abandoned, or the construction 
of a section of line to be constructed. It does not change the law. 
It merely changes the question of burden of proof. 

The CuHarrman. When you come to speak of the burden of proof, 
that relates to the question of public interest too, does it not? 

Mr. Marrutas. Public interest only insofar as the abandonment 
or the construction of the railroad is concerned. 

The CHarrMan. Would it be considered under this bill that the 
Interstate Commerce Commission could, by refusing your applica- 
tion for a change of route, thereby preclude the building of the dam? 

Mr. Marrutas. That is possible under the present law, Mr. 
Chairman. That is the present law. If the Interstate Commerce 
Commission under the present law refused us a certificate to abandon 
such a line, we cannot abandon it. If it refused us permission to 
build a new line, we could not build it. That is the present law. 
And, that would remain the law. 

The CHAIRMAN. Suppose they take action adverse to relocating 
your line? Does that mean then that your lines stays there and is 
covered by 100 feet of water, with the building of the dam? 

Mr. Marruias. I do not know what the Government would do 
under those circumstances. I would not know. I think the courts 
would enjoin it, if the Interstate Commerce Commission refused to 
give us a permit; that the chances are that the courts would enjoin 
it on a suit of somebody, some citizen, for instance, of the towns that 
are going to be abandoned, if the Commission refused it, it would be 
because it would say those towns should not be destroyed; these 
people should not be depriv ed of their jobs; these brotherhoods should 
not be deprived of their livelihood; or something of that kind—well, 
any of those people could bring proceedings into court to enjoin the 
Government from going ahead, if the Interstate Commerce Commis- 
sion refused a certificate. That is the way the law stands today. 
That is a possibility. 

The CuarrMan. Under the law as it stands today, would it be pos- 
sible for your railroad or for any city which claimed to be adversely 
affected, or any individual, to go into court and obtain an injunction 
to stop the Government from building this dam, after it has been 
passed upon by Congress? ° 

Mr. Marruias. I think it would be very hard for our railroad to 
obtain it. 

The CuHarrMan. It is not a question of being very hard. It ought 
to be very hard, after congressional action has been taken; but I am 
asking would it even be possible? 

Mr. Marruias. Well your Congress—I do not think your Congress, 
Mr. Chairman, passes on that point. All your Congress does is 
one, you authorize the dam. 

The CuarrMan. That is right. 

Mr. Marratas. You do not locate the dam. 

The CuarrMan. That is what I have in mind. After Congress has 
passed upon the authorization for the building of the dam, would it 
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be possible for any individual, including your railroad, to go into 
court and get an injunction to stop the building of that dam? 

Mr. Marruias. Well, you have also set up other laws on that. 
Congress has set up the Interstate Commerce Act by saying that be- 
fore we can abandon a railroad or build a new railroad, in order to 
serve the public, we must get an order from the Commission. 

The Cuarrman. That is true. 

Mr. Marruias. And— 

The CHarrRMAN. That is the Way it should be. 

Mr. Marruias. And I think Congress has taken action. 

The Cuarrman. And that is the way it should be; but I am asking 
you if that authority, or that provision is written in there, providing 
that you go before the interstate Commerce Commission to get 
permission to change your routes, or abandon any part of it, whether 
this action could set aside an action that had been taken by Congress. 

Mr. Marrutas. I do not think, Mr. Chairman, the Congress could 
pass a law that would take our property without giving us a right to 
go before the Interstate Commerce Commission, or into court. 

The CHarrMAN. I am not talking about damages. 

Mr. Marruias. I am not talking about damages. 

The CuarrmMan. I am speaking from the standpoint of abandon- 
ment of the railroad. 

Do you think that the Interstate Commerce Commission under the 
law at it is today, by refusing to grant you the right to abandon, or to 
construct a new route, could thereby preclude the building of a dam 
that had the authority of Congress back of it? 

Mr. Marruias. I do not Say it could preclude the building of a 
dam. I think you and I are talking about different things. 

Congress never located this dam, Mr. Chairman. You are assum- 
img something which is not correct. 

The CuatrRMAN. I am assuming it has the authority of Congress 
back of it. 

Mr. Marruias. It does not have the authority of Congress back of 
if in the sense that you are speaking of. 

This dam has never been located by the Congress. This dam was 
located in a river, in the Kootenai River. The river is hundreds of 
miles long. You never passed on this question of its effect on the 
Great Northern Railway. 

The CuHairMAN. Has the question in any phase whatsoever been 
before the Congress? 

Mr. Marruras. Not that question. 

The CuarrMan. Or any phase of it? 

Mr. Marruias. Not that question. 

The CuarrMan. I did not ask that question. I am asking you if 
there was any phase of the building of this dam that has been before 
Congress and had its approval. 

Mr. Marruias. I believe the Congress authorized the construction 
of a dam in the river that is hundreds of miles long, without looking 
Me 

The CuarrMan. Then it did have congressional approval or author- 
ity to the point that a dam could be built in this particular river; is 
that right? 

Mr. Marruias. The Kootenai River. 
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The CuarrmMan. Now, there may be justification in what you say 
when you say that it has never been considered by Congress as to 
where it should be located and, therefore, the effect it would have on 
your railroad. 

That question, evidently, from what you say, has never been passed 
upon by Congress. 

Mr. Marrzias. That is correct. 

The Cuatrman. Very well. Now, the point that I am making is 
this: I think there is justification in the criticism that you have made 
that there should be some tribunal before which interested parties, 
who claim to be damaged, should have the opportunity to be heard. 

Now, the question is as to what is the proper tribunal. I take it 
that you want it before a tribunal that could take the matter into 
court, if necessary. 

Mr. Marruaias. No; not at all. 

The CHatrman. Well, I got that from one of the answers you made 
to one of the questions, that it would become a judicial matter. 

Mr. Marruras. Well, only because the system of American justice 
is that you have a right to be heard in court. 

The CHartrMan. That is absolutely right. 

Mr. Marratas. I would not expect to ever land in court on this 
question. 

The CuatrMan. Well, when the question arises—and I am assuming 
you are right to make the criticism that you have, and perhaps are en- 
titled to have some relief. Iam thoroughly convinced of that. Then, 
the question remains as to where that relief will be obtainable, at 
least where you shall have an opportunity to be heard to present 
your case. 

Now, what is the proper tribunal? Is it the ICC, that has a defined 
and restricted jurisdiction, which relates to transportation, and in this 
case, that phase of it that relates to the relocating of the line which is 
rather restrictive in its jurisdiction, if limited to that, or should it be 
the Congress that passes upon it or should pass upon ‘it, to determine 
where it should be built and before whom you should have an oppor- 
tunity to be heard? To me it is inconceivable that you did not have 
an opportunity to be heard before the congressional committee. I 
am astonished to hear that. 

I am aware of all kinds of situations that arise in the Delaware 
River Valley in which the Department of Engineers participate 
through the division engineer, and to me, it seems thst many, many 
times interested parties, or possible interested parties are notified of 
changes or actions to be taken and are given an opportunity to be 
heard by the district engineer. 

So that if you have not had any opportunity whatsoever to be 
heard in this matter, I think there is a deficit someplace that ought to 
be corrected; that you should have that right to be heard; but I am 
inclined to think that there is underlying this the necessity of having 
the matter determined after a hearing at the earliest possible date. 

Now, then, if Congress—and what I mean by that is this—if Con- 
gress passes authority to build a dam on this particular river and 
those who are interested in the building of that dam proceed on the 
theory that it has had congressional approval and thereupon decided 
upon a particular site and started to build and spend money, and when 
you see that it is going to interfere with your operations of the railroad 
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or some other interested party finds that it is going to disadvantage 
him and seeks to be heard, why, you are sort of locking the door after 
the horse is out. There has been a lot done and a lot of expenses 
involved. 

Now, on the other hand, should you be given authority under those 
circumstances to go into the Interstate Commerce Commission and 
ask a body, with a restrictive jurisdiction, whether they should first 
pass upon this question? 

It seems to me logical that this question ought to be decided as 
early as possible, so that whatever is done by the local people or is 
found necessary to be done by the railroad, would all be done in a 
preliminary way, whether that would take away entirely the right of 
the ICC to pass upon it or some Government agency, I do not know. 
But I certainly am strongly of the opinion that there should be some 
opportunity for Congress itself to pass upon it, because there are three 
main conflicting interests. 

You have referred to this dam as being detrimental—and I can see 
from your recitation that it can be; and a very significant interference, 
in my opinion, with the operation of your railroad when it is necessary 
to find a new site that will change 75 to 100 miles of track. 

On the other hand, it might be a necessity, looking at it from the 
public interest standpoint, for that dam to be built. 

You have referred to a road that is being built. If it is to be con- 
structed as indicated, it could be very harmful to the railroad or the 
railroad itself could be harmful to the highway. But yet it is some- 
thing that the public is interested in. 

Now, who is to decide the relative merits and importance of these 
several projects of a public interest and character? 

This bill would place it entirely in the hands of the Interstate Com- 
merce Commission and it places it in its hands at the time when there 
has been a lot of water gone over the dam—even though it has not 
been built as yet. 

It seems to me we must try to be practical in this as to what we do 
and I recognize your claim. I recognize the justice of your criticism, 
and I think something should be done, but the question is just how it 
should be done and by whom? 

Now, in the concluding paragraph the bill says this: 

“Notwithstanding any other provision of law’’—that is a catch-all, 
or a dragnet, or whatever you wish to call it. 

Mr. Marruias. That-refers to the eminent domain section. 

The CuarrMan. Well, it does not limit itself to eminent domain or 
anything else. 

Mr. Marruatas. No, but that is what we are talking about. 

The CuarrMan. It just says in very general language: 
Notwithstanding any other provision of law, neither the title to, nor possession of, 
any portion of the property of such carrier shall be divested for any of such public- 
works projects, by exercise of the right of eminent domain or otherwise, until such 
certificate of public convenience and necessity sball have been issued and until all 
proceedings in connection with such ce rtificate shall have been fully and finally 
determined. 

Now, the point I am making is, that is a pretty general tie-up of 
everything until that question that you raise is dec ided, and I leave 
the question for future consideration as to whether the ICC at the 
time indicated in this bill is the proper approach to the remedy that 
you are seeking. 
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Mr. Marrutas. May I speak briefly on that? 

The Cuarrman. I did not realize that I had taken so long on it. 

Mr. Marruias. I am very glad to have your views. You see what 
I did, I took the law as it is and tried to work out the problem with the 
law as it is. 

If I may suggest it, it should not be the Congress that would pass 
on this question, because the Congress is not equipped. That is the 
reason, I take it, that many years ago bodies like the Interstate 
Commerce Commission were set up and generally other bodies, 
because there should be the opportunity to not only present your 
case, but to cross-examine witnesses, and the Congress is too busy to 
assume that burden of a thing like that. 

We have just had a court proceeding over in the Senate which has 
taken up a lot of the Senate’s time, and it just is not very practical. 

But, I just call that to your attention ‘because the examination 
and cross-examination of witnesses is essential to the proper presenta- 
tion of a question of that kind. 

So, I will not undertake to set up other bodies for the Congress. | 
am sure if I should come in here with a bill to do that, supporting a 
bill to do that, the committee would not look very favorably upon it. 

So, I took the law as it was. Since the Interstate Commerce Com- 
mission is clothed with this power, and I want to say again, this bill 
does not clothe the Commission with any power it does not now 
have. It merely provides that when this petition is filed, the one 
who proposes the public works shall assume the burden of going 
ahead with the case to prove that the railroad should be abandoned, 
or that the railroad should be relocated, and that until that proceeding 
is completed, they should not go ahead and condemn. 

Now, that is all this bill provides. It is really a very simple bill. 

The Cratrman. I am sorry, but I cannot agree with you that 
Congress itself is too busy to pass upon these questions. We are 
doing it every day and at every oe of Congress. It is Congress 
that passed on the TVA project in Tennessee, and so I might go on 
and on illustrating that all of the great projects were passed on by 
Congress. 

This committee, for many, many years had jurisdiction over the 
location of bridges. We have held many, many hearings with respect 
to the proper location of bridges. 

So that when it comes to a great public interest and especially 
where there are conflicting public interests, I know of no better body 
than the Congress of the United States to pass on them. I have the 
greatest confidence in the Interstate Commerce Commission, but with 
all of the confidence that I have in it, I do not think it is any more 
equipped to pass on this question of conflicting public interest than 
is the Congress. In their own domain—yes—where details are neces- 
sary, and all that sort of thing; but there is nothing that I know of in 
a matter of this kind, where there is conflicting public interest, that 
the Congress itself is not able to pass upon through its regular com- 
mittee procedure. 

Now, I want to call your attention to the fact that the Department 
of the Interior in its report states this—and I would like to have 
your opinion with respect to it: 


Unless the bill is amended to exclude from its operation reservoir and other 
related public works projects constructed under authority of an act of Congress, 
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this Department must recommend that it be not enacted. Whether it should be 
enacted even with such an amendment is a matter on which we express no opinion 
The place and time for conside ring whe me ra prop sed Federal reservoir proj- 


ect, for instance, is or is not in the pul 8 il st is, i our judgme t, before the 
committees of the Congress at the tir rer idle bills for its authorizati 

not before the Interstate Commerce ¢ Semel ion after it has been authorized. 
The committees are equipped to determine the public interest, taking into account 
all phases of that broad subject. Their hearings are ordinarily open to all who 
wish to appear before them. Both the Interstate Commerce Commission itself 
and any railr ad interests that m be affected by construction of such a project 
will, we are sure, be accorded a full opportunity to be heard. We do not believ« 
that, after tl ongress has authorized construction of such 2 project, the Inter- 
state ele Commission should be required or permitted to review the 
Congress’ determination of public interest or that necessary propert™ ecauisitions 


and railroad relocations should be held up until its review is completed 


That in a much briefer form, I think, states probably what I have 
been trying to say in the course of my statement. 

Mr. Marrutas. Well, the bill does not so provide, Mr. Chairman. 
There is not a syllable in the bill that provides that, and that opinion 
is wholly unsupported by anything that is in the bill. 

The Interstate Commerce Commission is not given any jurisdiction 
over the reservoir whatsoever. It has no jurisdiction under the pres- 
ent law. It could not get any jurisdiction under this bill. It is con- 
fined solely to the construction and relocation of the railroad and it 
takes the law just as it is today. 

The CHatrMan. I think that the Department of the Interior has 
raised the real question there and if they have not raised it, I think 
I have; and it is done to be helpful. I do not want you to get the 
impression that I am critical of what you are seeking. I think you are 
entitled to a hearing. I think it is ridiculous to think of a dam being 
authorized anyplace along a river, regardless of the effect that it has 
on existing public utilities in that particular locality—and | cannot 
conceive of the Department of Engineers erecting a dam or being 
given whatever authority is necessary to do it, when it would affect 
a railroad to the extent that you have shown in this statement that 
you have made, unless they are able to show some way that they 
know of that it can be met. You do not think it can be. 

Mr. Marruias. Well, I think we can, Mr. Chairman. 

The CHarrMAN. Well, it is under conditions that are prohibitive. 

Mr. Marrutas. The difficulty with meeting this earlier, it is a 
tremendous undertaking, to relocate 100 miles of railroad through the 
mountains. It is also a very expensive undertaking and the Govern- 
ment did not have the money, I guess, to go to the expense of making 
the necessary surveys in the beginning, and naturally we were not 
assuming the expense to make a survey until it just became essential. 

Now, both of us are just getting down to that now, of making 
surveys. Horseback surveys have been made. They had observed 
it from the air and paper surveys have been made, and so forth, but 
no actual surveys have been made. Those were started this spring. 
So, you see, no one was in a position to take up this question in detail. 

The CuarrMan. Who will pay for the relocation of the tracks of the 
Great Northern? 

Mr. Marruatas. We expect the Government will pay, and I think 
they expect to pay for relocating the railroad. 

The Cuarrman. Well, I should certainly say that under those cir- 
cumstances I think it was a question that deserved a lot of considera- 
tion. 
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Mr. Marruaras. It should have had. 

The CuarrMan. It may be that when the representatives of the 
Army and the Interior Department appear this afternoon to testify 
maybe they will show that that has been done. I donot know. But, 
you seem to be at a loss to know where you could locate this railroad 
at the present time without destroying its usefulness to the industries 
that have been built up along it or to make it a safe and secure location 
of trackage. 

Mr. Marruaras. I say now that the dam has been relocated we are 
very hopeful of finding a line, but we think we will be very much 
better able to agree with the Army engineers if they know, if we cannot 
find a line, there is a tribunal we can go to tell our story. 

The CuHartrMan. I am sorry that our schedule of hearings in this 
committee has not enabled us to get to an earlier hearing of this bill, 
because I can very readily see that if we had had a hearing on this 
bill when it was introduced in March of 1953, we would have held 
up the legislation long enough to give an opportunity to the railroads 
and to the engineers to come to some agreement and if they could not 
come to some agreement, we would find a way of doing so, in the 
interest of the public; but that situation does not exist at the moment, 
because of the lateness of the session. 

I hope, however, that the committee, after full consideration of all 
of the testimony—yours and the departments that will appear this 
afternoon—that we can find some way that will be helpful. 

As to your figures for the cost to relocate these tracks, you say 
that it is about a million dollars a mile and that there is anywhere 
from 75 to 100 miles 

Mr. Marratas. Our engineers say that it will be a million dollars 
a mile. 

The CuHatrmMan. That is a very considerable expense for the Gov- 
ernment to undertake, when it is endeavoring to balance its budget. 

Mr. Marrnaras. I will say that the Congress has not made an 
appropriation yet for construction. So, perhaps, there is still the 
opportunity to hear the story. 

The CuatrMan. When that time comes, I think that you would 
have an excellent opportunity, or right, to be heard, and I know if it 
were a matter before this committee you would have the right to be 
heard. 

Mr. Hesetron. Mr. Chairman, will you yield at that point? 

The CHarrMan. Yes, I will yield. 

Mr. Hesetron. In connection with what you said with reference 
to all parties interested having an opportunity to be heard before 
the Public Works C ommittee, it appears to me that they also should 
have an opportunity and it is essential that they should be heard 
when the appropriations bill is up. 

The CuarrMan. Absolutely. 

Mr. O’Hara. That might be the only day that Mr. Matthias 
would have in court, so to speak. 

The CHarrmMan. I am anxious to know something about the 
importance of this dam, too. 

Mr. Pelly. I would be glad to have some time to tell you about 
the importance of it and how that $100 million for relocation of the 
railroads would be a very good investment. It would be remimbursed 
over the period of time to the Government, along with the cost of the 
dam. 
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Mr. O’Hara. I wonder what the entire amount of damages or esti- 
mate of damages would be. I am speaking now of damages outside 
of the cost of the construction of the dam. Do you have any idea, 
Mr. Matthias? 

Mr. Marruias. Well, that is a complicated question. I would put 
my answer this way. I think the Army engineers estimate the cost 
of constructing the dam at $263,000 and I think they include in there 
an amount for railroad relocation and for damage to industries, and 
other properties. Just how much, I do not know. But, it is all so 
complicated with the fact that the reservoir will overflow 42 miles 
into Canada and that Canada has been demanding 40 percent of the 
power developed at the dam at the cost of power from the Bonneville 
Dam, which means at less than the cost of producing the power, and 
according to figures which we have computed, if we had to give 
Canada 40 percent of the power and then had to assume all these 
additional] costs, the cost of the dam would be all out of proportion 
to the power produced, and perhaps to the benefit, so as to raise the 
question of the economy of the thing, as to w yA - rit should or should 
not be constructed or should be constructed at some other location. 

But so far as we, as a railroad are ene all we care about is 
having our railroad so that we can serve the public. So, I am not 
raising any of those questions. 

The CuarrMAN. We certainly thank you, Mr. Matthias, for your 
appearance here today. 

The committee will now recess until 2 o’clock. 

Mr. Marruias. I thank the committee very much, Mr. Chairman. 

(Thereupon, at 11:30 a. m., the committee recessed until 2 p. m., of 
the same day.) 

AFTER RECESS 


Mr. O’Hara (presiding). The committee will be in order. 
Col. William Whipple, Executive, Civil Works Division, Corps of 
Engineers, Department of the Army, will be the first witness. 


STATEMENT OF COL. WILLIAM WHIPPLE, EXECUTIVE, CIVIL 
WORKS DIVISION, CORPS OF ENGINEERS, DEPARTMENT OF 
THE ARMY, ACCOMPANIED BY. J. W. KIMBEL, SPECIAL COUN- 
SEL, CORPS OF ENGINEERS, DEPARTMENT OF THE ARMY 


Mr. O’Hara. Colonel, it is my understanding that you will speak 
in connection with this proposed legislation in behalf of the Depart- 
ment of the Army, is that correct? 

Colonel Wuiprie. That is correct, sir. I am authorized to speak 
on behalf of the Department of the Army, with the approval of the 
Bureau of the Budget, who have cleared our report. 

Mr. O’Hara. You may be seated, if you desire. You may state 
your full name, and proceed. 

Colonel Wurprrie. Col. William Whipple, Corps of Engineers, 
United States Army. I am Executive, Civil Works, in the Office of 
the Chief of Engineers. 

I have had 24 years service as an officer in the Corps of Engineers, 
of which time 6% years have been spent on civil-works projects in 
the western part of the United States, including the area in question 
in the Libby project, and the last 2 years I have been engaged on civil 
works in the Office of the Chief of Engineers. 
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Mr. O’Hara. Colonel, you may be seated, if you desire, 

Colonel Wurrrte. I think I would rather stand on this, sir, if you 
do not mind. 

I might say that in addition, it happens that I was the officer who 
was charged with supervising the preparation of a comprehensive plan 
for the Columbia Basin, sometimes called the Review 308 Report for 
the Columbia Basin, under which the Libby project was justified and 
presented, so that I do have personal knowledge of the planning that 
went into the preparation of this project. 

The Department of the Army attitude on this piece of legislation is 
one of opposition, and I believe that the considerations have been 
summarized and the matter has been made a part of the record. 

Generally speaking, we feel that this would transfer jurisdiction 
over the question of construction of the projects to the Interstate 
Commerce Commission at a very late stage in the planning develop- 
ment 

I would like to discuss, in order to correct certain impressions that 
were given the committee this morning, exactly how one of these 
projects is planned and authorized, and illustrate it, if I may, with 
the manner in which the Libby project was planned and authorized, 
since that was the project that has been cited as the extremely ob- 
jectionable example by the representative of the Great Northern 
Railroad this morning. 

Mr. Hesetton. May I interrupt for a moment on that point to ask 
a question? I understood you were going to tell us how the plans 
develop. Did you also say you were going to confine that to the 
specific facts with refere nee to the L ibby project? 

Colonel Wuirrie. No, sir, I will give you a general description 
of how it is done, and then illustrate it with particular reference to 
the Libby project. 

Mr. O'Hara. Colonel, 1 wonder if you are familiar with what was 
actually done in the Libby project. “I would be interested in your 
general views on the procedural part of it, but I would also like to 
Eraner if anmiiena ta present who can testify to what actually did occur? 

Colonel Wurppue. Yes, sir. I was immediately concerned and in 
fact responsible for ‘the preparation of the final plan in the Pacific 
Northwest at the time, which included the Libby and other projects. 

The general practice, first, is to develop economic and engineering 
planning pursuant to resolutions of the Public Works C ommittees of 
the House and Senate or flood control acts. So there is always con- 
gressional authority for the investigation of a Corps of Engineers 
project. 

When those authorizations are received, our field offices are charged 
with the investigation, and the invariable practice is to hold public 
hearings at the time that the engineering and economic studies of the 
project are launched. 

After the division engineer has completed his investigations, in- 
cluding field and office work alike, he formulates his recommendations 
as to the project and sends that to the division engineer for review. 
The division engineer assures himself that the engineering is sound. 
He checks the coordination that has been effected with local interests 
and with other governmental agencies, and he announces his intended 
recommendations, which are then made public to give a chance to 
anyone to be heard who wishes to be heard in connection with the 
project. 
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His recommendations are then forwarded to the Chief of Engineers 
in Washington, and the project is assigned for review to the Board of 
Engineers for Rivers and Harbors. 

The Board of Engineers for Rivers and Harbors again issues another 
public notice to all those known to be interested; and conducts, if 
required, public hearings— again, to determine the views of proponents 
and opponents of the project. 

Upon the conclusion of those hearings, the project is referred, with 
the recommendations of the Board, to the Chief of Engineers, and by 
the Chief of Engineers to the Congress. 

The Public Works Committee, in connection with the proposed 
authorizations, then calls for public hearings, and final committee 
consideration. 

It is, of course, then finally recommended and authorized by the 
Congress. 

After the project is authorized, the authorization states the general 
scope and location of the project, as we Il as the estimated cost; and 
the project document, which constitutes the report, states the general 
engineering problems, including any serious relocation problems. 

After the project has been authorized, further planning studies are 
conducted, detailed planning studies, prior to the time the construction 
appropriations are requested. 

Finally, after the completion of a further stage of planning, after 
the project is better defined as to more details, location costs, and so on, 
appropriations are requested, first to the Bureau of the Budget and 
then to the Appropriations Committees, first the House and then the 
Senate, both of which hold additional hearings on the necessity and 
desirability of proceeding with the project in the light of the plans that 
have been made at that time. 

In addition to that, after the construction appropriations have been 
received, the final negotiations have to be carried on with the railroads 
and with highways and with other interested landowners who may be 
affected by the project, in order to carry the project out; and that is 
handled by negotiations between the district engineer and the railroad 
in question, whic h negotiation is almost invariably successful in reach- 
ing an agreed solution, which is then carried out with the objective of 
giving the railroad as good a line as they had in the original location. 
Occasionally there are differences that must be resorted to court pro- 
cedure. There have been only 2 or 3 cases that have been referred to 
the courts in connection with all the relocations cases we have had in 
the last 10 years, and in none of those cases was it necessary to obtain 
a decision from the court because they were settled or compromised 
out of court and a mutually satisfactory agreement reached before it 
was necessary to render a decision. 

In the case of the Libby project, the project was a part of the com- 
prehensive plan for the Columbia Basin, on which the Corps of 
Engineers worked for 5 years. That is the largest and most thoroughly 
worke d-out water resource development plan that any Government 
agency has ever produced. It was the joint effort of the Corps of 
Engineers and the Bureau of Reclamation of the Department of the 
Interior, the Bonneville Power Administration, the United States Fish 
and Wildlife Service, and the Department of Agriculture, all of which 
participated in the preparation of the studies that were finally coordi- 
nated and went into this report. 
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The report in question was finally printed as House Document 531 
of the 81st Congress, 2d. session. | have here volume 1, and wish to 
refer a little later to 1 or 2 items in connection with it. 

Mr. Hesevron. Can you give us the date of that? 

Colonel Wuiprxe. Printed March 20, 1950. 

As to the public hearings that went into the Libby project, since 
that has been brought into question so thoroughly, the district engi- 
neer held two hearings on the Libby project itself. One was at Libby, 
Mont., on July 7, 1948, and the other was at Bonners Ferry, Idaho, on 
July 27, 1948. 

Later in that year, after the division engineer’s notice of approval of 
recommendations had been given, there were three more public 
hearings held in the Pacific Northwest by the Board of Engineers for 
Rivers and Harbors, one at Spokane, Wash., one at Portland, Oreg., 
one at Boise, Idaho. I was personally present at all three of those 
hearings, and know that the Libby project was discussed. 

It was recommended, as I recall, practically unanimously. I do 
not recall any opposition by any railroad company or anybody else. 

At that time the scope of the project had been fairly well defined. 
On. pages 135 and 136 of House Document 531, that I have referred to, 
is the description of this project and what it involves. 

This description indicates that the site of the proposed Libby Dam, 
and I quote, “‘is on the Kootenai River about 11 miles upstream from 
the city of Libby, Mont.” For the information of the committee, 
this is a location a short distance downstream, not upstream but 
downstream, from the mouth of the Fisher River. 

The elevation of the dam as described in this document is sub- 
stantially the same elevation that we have today. 

The statement is made, and again I quote: 

The major flowage problem will be the relocation of the main line of the Great 
Northern Railway that follows the left bank of the Kootenai River from the dam 
site upriver as far as Tobacco River. 

The location of the dam itself and the scope of the proposed reloca- 
tion are clearly shown on plate 22 of this report. 

Mr. O’Hara. What is the height of the dam, Colonel? 

Colonel Wuippte. The height of the dam is approximately 400 feet. 

The power installation is expected to be approximately 600,000 
kilowatts. It will have about 6 million acre-feet of storage and will be 
one of the key elements in the protection of the Columbia Valley as a 
whole from disastrous floods. The flood of 1948 itself caused $100 
million worth of damage in the Columbia Basin. It drowned 66 people. 
There have been other similar floods in the past. The protection of 
this Columbia Valley against damage and floods is one of the primary 
purposes of the system of dams of which this is a part. 

This system of dams was designed to produce 10 million kilowatts of 
firm capacity of hydroelectric power, which is approximately 3 times 
the capacity of the entire Tennessee V alley system. 

After these hearings by the Board of Engineers for Rivers and 
Harbors, the plan was concurred in by the other Federal departments 
without exception; it was concurred in by the Governors of the 
States of Montana, Idaho, Oregon, and Washington; and it was 
referred, with favorable recommendation for construction of this 
project, to the Public Works Committees of the Congress. There 
were hearings held on the project by the Senate and the House. I 
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was personally present for a portion of the House committee hearings. 
I have the hearings before me. 

I don’t want to take the time of the committee by referring to the 
question involved in this dam. I can only say that the plan of the 
dam was fully and universally known and had been known for 
considerable period of time at that time, and that local interests did 
appear and testify on behalf of some of the projects and specifically 
with reference to the Libby project. 

On page 635 of the hearings before the House Public Works Com- 
mittee is the testimony from a landowner of the Kootenai Valley who 
saw fit to come back to Washington in order to testify in favor of this 
project. 

It was perfectly open, of course, to anyone opposed to the project 
or who felt that the plan was improper, to appear and testify against 
it at that time or at any of the other five public hearings that preceded 
consideration. 

The plan involved at that time a dam below the mouth of the Fisher 
River at mile 513, above the mouth of the Kootenai River. Later in 
the course of planning it was found that more power could be pro- 
duced by moving the dam a short distance downstream, and it was 
on that basis that the project was referred to the International Joint 
Commission for coordination with Canada: Since the dam extends 
up into Canada, as has previously been referred to, it was necessary 
to obtain the consent of the Canadians to the construction of the 
project; also because it affects both flood control and power down- 
stream in a swing of the Kootenai River north within Canada itself. 
That reference was not intended to settle definitely the site of the 
project, because we had not at that time firmed up the site of the proj- 
ect. However, it did carry with it a description of the project based 
on a site at that location. 

It was then found, during the period of time in which it was referred 
to the International Joint Commission, that the dam’ would cause 
very serious interference with the relocation of the Great Northern 
Railroad. The railroad company is correct in stating that that reloca- 
tion would be difficult and unduly expensive, and since the Federal 
Government is obligated from a practical as well as a legal point of 
view to recompense, to relocate rather than to destroy the railroads 
concerned, we had the application withdrawn from the International 
Joint Commission in order that we could restudy and reconsider 
these questions involving the Great Northern Railroad, the Zonolite 
Co., and the Neils Lumber Co. We regard those considerations as 
absolutely normal. We have relocation problems in connection with 
practically every dam that we build. It is absolutely normal in 
the course of planning to consider serious problems that arise in con- 
nection with the relocations, just as we consider the engineering 
and economic considerations connected with the height of the dam, 
the power installation, and other factors in the planning. 

There was no question whatsoever that the construction of this 
project, when and if it is constructed, will be done with a satisfactory 
relocation of the line of the Great Northern Railroad. That has 
been testified to publicly, verbally, and in writing, by representatives 
of the Corps of Engineers on numerous occasions, and I can see no 
excuse whatsoever for any misunderstanding on the part of the 
Great Northern Railroad. They are quite well aware that we do 
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satisfactorily relocate lines in question that are affected by our 
projects; that we will negotiate a contract with them based on a 
line of relocation that we consider to be satisfactory, and that they 
have to be convinced is a satisfactory solution to the problems of 
the railroad. 

These matters are not taken into court lightly. There is no 
occasion of which I know on which a threat has been made to a 
railroad. Threats can be made in any type of negotiation, I sup- 
pose. I hesitate to call anything a threat. The taking of a railroad 
into a lawsuit in a condemnation case is a very serious matter for 
the Government. We avoid it whenever we possibly can, and we 
have a very good record of reaching amicable solutions with the rail- 
roads concerned, and keeping out of the courts, including, in fact, 
subsidiaries of the Great Northern Railroad, I am sure of that; not 
quite so sure of the Great Northern Railroad main line proper. But 
the policy and the practice is to give the railroad as good a line as 
the one they have. The line cannot be identical in all respects, 
because it will be a different line when it is complete. But I have 
participated in those negotiations and, for my experience, the Gov- 
ernment representative is in a position of negotiating with equals. 
We are not in a position to tell the railroad what they must accept 
and it would be a very foolish district engineer who would attempt 
to tell them what they must accept. 

The questions hate been raised here by inference as to whether 
it would be possible to relocate the railroad even with the new reloca- 
tion. We consider, in our judgment, that it is entirely feasible to 
relocate that particular railroad along the sides of the canyon with 
the dam in its new location. We do not rely entirely on the railroad 
for the determination of that. We have our own staffs who have 
carried out other planning and engineering for railroad relocations 
which many railroads are not in a position to undertake themselves, 
and we will have engineers who will go over this very thoroughly in 
the normal course of events, which is during the prosecution of the 
detail planning on the project. 

If it should turn out that the Great Northern Railroad line cannot 
be relocated feasibly through the construction of this project, I 
think the project would probably have to be abandoned. Certainly 
the Congress in authorizing the project did so with a representation 
in the project document that the railroad line could be relocated 
and would be relocated. If the project would cause an abandonment 
of the line, we would consider it outside the scope of the authorization 
to continue with the construction of the project and to force an 
abandonment of the railroad line in this or any other case of a main- 
line railroad. 

I think, sir, those are the highlights of this matter. Perhaps the 
committee would have some further questions on the subject. 

The CuarrMan. Any questions, gentlemen? 

Mr. O’Hara. Mr. Chairman? 

The Caarrman. Mr. O’Hara. 

Mr. O’Hara. Of course, Colonel, in these projects there are a 
great many different phases of them. I have had a little experience 
in my own district in negotiating some engineering work along the 
Minnesota River, and to go through several stages. What particular 
stage is this project in now? 
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Colonel Wurrp.e. It is in the stage of detailed planning, sir, with 
the additional complication of having been referred to the Interna- 
tional Joint Commission who, through United States and Canadian 
representatives on either side, must arrive at a solution as to the 
economic problem, as to compensating Canada for the taking of the 
portion of the reservoir area that lies in Canada, prior to construction 
of the project. 

Mr. O’Hara. Is that at a State Department level? 

Colonel Wuipp.ie. Yes, sir. 

Mr. O'Hara. I understand that Canada is asking for about 20 
percent of the power developed, is that correct, or is that incorrect? 

Colonel Wuipp.e. Sir, there is no firm proposal of the Canadians 
before the International Jot Commission. In all of the questions 
that have been raised previously with respect to taking of power by 
the Canadians, it has been expected that they would pay for the power 
that was taken. 

Mr. O’Hara. Is there an authorization by law, an act of Congress, 
authorizing the construction of a dam on the Kootenai River as 
proposed here? 

Colonel Wuriprie. Yes, sir. 

Mr. O’Hara. And there has been no definite location of that dam 
as a matter of law, or by the engineers; is that correct? 

Colonel Wuippue. Sir, the final location has not been determined. 
As a matter of law, however, the general location upstream from 
Bonners Ferry on the Kootenai River, with a project of major size, 
and level sufficient to back the water well up into Canada, has been 
authorized by the Congress. So that the general size, scope, and 
location of the project has been authorized by the Congress, with 
the minor changes remaining to be worked out during the planning 
stage. 

Mr. O’Hara. Is it my understanding from the testimony of Mr. 
Matthias that originally it was proposed that this dam be con- 
structed at a point somewhere near Libby, within a few miles, 3 or 4 
miles, of Libby, and then after some conflict over that it was decided 
to at least temporarily consider putting that dam at a spot some 15 
miles below Libby? Is that correct? 

Colonel Wurprie. No, sir, that is not correct; and I don’t believe, 
in fairness to Mr. Matthias that that is exactly what he said, sir. 
He is referring to the statement that I referred to in mileages, which 
is perhaps a little difficult to correlate. There has never been a 
proposal to construct the dam downstream from Libby. That 
would flood the town completely, and that has never been proposed. 
The question is how far above Libby will it go. 

It was originally authorized at mile 513, which is something like 
10 or 12 miles above Libby. Locations a little further downstream, 
but still above Libby, have been studied and were considered in the 
first submission to the International Joint Commission. It is that 
location, about 3 miles above Libby, which would have caused a 
very considerable problem with respect to the relocation of the 
railroad. . 

We now consider that site to be infeasible, and in referring the 
matter to the International Joint Commission in May of this year, 
we have stated that the location considered is at mile 517, which is 
above the mouth of the Fisher River. That apparently is entirely 
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satisfactory from the point of view of railroad relocations, and also 
solves the problems that were alluded to with respect to the Zonolite 
Co. and the Neils Lumber Co. 

Mr. O’Hara. Of course, it makes a great deal of difference, as to 
those affected by the dam, as to where the dam is located, is that not 
right? 

Colonel Wurppue. Yes, sir; and that is why we changed the location. 

Mr. O’Hara. Has there been a definite location made yet in the 
planning stage of the dam? 

Colonel Wuirrte. I would say that it is still subject to minor 
change. We do not expect, however, anything to happen that would 
cause us to revise those plans again and take it down back below the 
mouth of the Fisher River. 

Legally, of course, it would still be possible that we could do so, but 
we are definitely planning to put the project above the mouth of the 
Fisher River, and consider that we have probably arrived at the final 
dam site. 

Mr. O’Hara. And the hight of the dam, as you testified, was 400 
feet. What does that increase the height of the river above the dam, 
or how much does it flood the normal waterline at this time? 

Colonel Wurrpie. Well, it will increase the present low water of 
the river by something not much short of 400 feet. 

Mr. O’Hara. I noticed you speak of a canyon through there. Is 
that considered very mountainous country? 

Colonel Wuipp.e. It is very rugged country, yes, sir. Further 
down, the Kootenai River has very wide, well cultivated flats, which 
are subject to floods but which is fine farmland. This area is higher, 
the valley is much narrower. It can be referred to as a canyon, and 
it is not too highly populated. It is rugged country. There is no 
question about it. 

Mr. O’Hara. Colonel, I would like to just ask this: You speak of 
these various hearings that were had. Of course, you start out with 
sometimes a hearing upon the preliminaries, the very preliminaries of 
it, do you not? What is the first hearing the Corps of Engineers 
usually holds? 

Colonel Wutppie. We usually hold a hearing to arrive at the desires 
of local interests and the basic purposes of a plan. We usually hold a 
hearing even before we know what projects are going to be seriously 
considered in the plans. 

Mr. O’Hara. Who were the actual propone nts of this project? 

Colonel Wuippie. Do you mean originally? 

Mr. O’Hara. Yes, originally. 

Colonel Wutppue. Sir, it goes a long ways back, and I can’t give 
you the original proponents. It may have been started as an en- 
gineering study by the Corps of Engineers. Many of these projects 
do. As a result of reconnaissance and study, it will bring out the 
engineering possibilities, where the local people thought of flood control 
without knowing how it can be achieved. The project will result from 
that. 

Mr. O’Hara. Who is the actual instigator of this project now? 
Who would you recognize in the light of your own experience? 

Colonel Wurrrie. Well, I would say, sir, that the Governors of the 
States of W ashington, Oregon, and Idaho I believe are all proponents 
of the project; the Secretary of the Interior is a proponent of the 
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project personally, having testified that he considers this, I believe 
he said, the finest project in the Pacific Northwest. The people in 
the Kootenai V alley who were flooded in 1948, and where again this 
year 6,000 acres of them were flooded, the balance of them just barely 
escaping because of strengthening the levees in the meantime—those 
people are proponents of the project. The public and private power 
users of the Pacific Northwest, who are looking for the addition of 
over a million kilowatts of firm power, upstream and downstream, that 
this project would provide, are in favor of it. 

As a matter of fact, sir, until this hearing today, I was under the 
impression that the Great Northern Railroad was, if not actively in 
favor of it, still generally very much in sympathy with the idea of 
building this project and, generally speaking, going ahead with the 
compre shensive plan for the ‘Columbia Basin. 

Mr. Petry. Will the gentleman yield? 

Mr. O’Hara. Yes, sir. 

Mr. Peuuy. I would like to be included in the list of proponents. 

Mr. Hesetron. Will the gentleman yield? 

Mr. O’Hara. Yes, sir. 

Mr. Hesetton. Among the other documents which I looked over 
during the recess is a hearing on the Flood Control Act of 1949 before 
the House Committee on Public Works during May and June 1 or 2 
of 1949. I find that on May 20, the respective Governors and the 
respective Senators and, I think, all of the respective Congressmen in 
the Columbia Valley area were present, and apparently testified, 
generally speaking, on the Columbia Valley, but also specifically on 
this project. 

Mr. O’Hara. I realize all that, but there is always somebody who 
starts in on these things before that. 1 know that 

Well, Colonel, what I am getting at, I do not know whether it is a 
fair statement to say that the Great Northern Railroad was a pro- 
ponent of it, but you certainly recognize, as Mr. Matthias testified 
this morning, that they did not want to stand in front of the program, 
to impede it in any way. However, they also perhaps have some 
very difficult, complex problems to deal with if their railroad is go- 
ing to be flooded and put under 75 or 100 feet of water. The prob- 
lem of relocating it is not as simple as it may sound. Is that not 
true? 

Colonel Wurpp.e. Yes, sir. But at the same time, we regard that 
as primarily our responsibility to see that a sound relocation plan is 
arrived at; and, furthermore, to pay for that relocation after it is 
agreed upon. 

Mr. O’Hara. Actually, Colonel, you would not do the construction 
work. I would imagine the railroad would insist upon doing its own 
construction work; wouldn’t you? 

Colonel Wurpp.ie. Not necessarily, sir. The S. P. & S. Railway, 
which is 50 percent owned, I understand, by the Great Northern—t 
is a wholly owned subsidiary of the Great Northern and one other 
railroad system—we had a relocation of about 22 miles of their main 
line in connection with the construction of the MeNary Dam on the 
Columbia River at the time I was in charge of that. I personally 
made the negotiations with that railroad. And they on the contrary, 
insisted that we not only design but construct that 22 miles of rail- 
road, which is also in a very difficult canyon section, and which was 
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very expensive. The estimate of approximately a million dollars a 
mile also applied to that particular railroad line. So I do not know 
whether the Great Northern Railroad would insist on constructing 
this or not. 

Mr. O’Hara. I suppose that is a problem to be reached in any 
negotiations. 

Colonel Wuippie. The agreement, sir, always will specify the re- 
sponsibility for the design and for the construction of the component 
parts of the railroad. 

Mr. O’Hara. Colonel, do you claim that actually the Great North- 
ern Railroad received notices of these several hearings? I am par- 
ticularly speaking about this area around Libby. I understand you 
had one hearing at Libby. 

Colonel Wuippte. Yes, sir. 

Mr. O’Hara. Was that on the preliminary stage, or was that in the 
stage where it was for the purpose of requesting definite authorizing 
legislation? 

‘Colonel Wurrp.e. That was on the question of requesting definite 
authorizing legisl: ution, after the general scope of the project had 
already been worked out. There were numerous other hearings that 
were prior to that time in connection with other general phases of the 
project. In fact, there were, prior to that time, six previous hearings 
on the Kootenai Valley development alone, prior to these two hear- 
ings that I am talking about, dealing with other phases of the Kootenai 
Valley development over the 5-year period that this comprehensive 
plan was under preparation. These two hearings dealt specifically 
with the project as now contemplated. 

Mr. Hese_ton. When you refer to “those six previous hearings,” 
are you referring to table 42 on page 134 of House Document 531? 

Colonel Wurrrpue. Yes, sir. 

Mr. Hesevtron. And that goes back to the first hearing on that, 
November 29, 1927? 

Colonel Wuippie. Yes, sir. But those hearings I did not at first 
mention, because they did not consider the plan as we are now dis- 
cussing it. These two last hearings, however, dealt with the plan 
after the general scheme of development had been worked out, and 
were for the purpose of obtaining the opinions and advice of all people 
influenced by these developments. 

Now, I am certain that the Great Northern Railroad was aware of 
these hearings. 

Mr. O’Hara. Well, did they actually get the notice from the dis- 
trict engineer, so far as you know? 

Colonel Wurpp.e. Sir, the railroads always get notices of develop- 
ments of this magnitude. Naturally, since we were not given notice 
of this until this morning that all this was coming up, we hadn’t 
checked that. If vou regard it, sir, as desirable, I can have it checked 
and placed in the record. 

Mr. O’Hara. Very well. I think it should be in the record, if 
formal notice was received by them. 

Is it true that this would cause the relocation of approximately 75 
to 100 miles of this railroad through this mountainous country? 

Colonel Wuiprie. Yes, sir; we believe that it would. The amount 
is closer to 75 than 100, under the present plan. We believe that 
approximately 70 miles of relocated line will cover the relocation. 
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The mileage to be relocated in that area is almost 80 miles, but we 
believe that it would be considerably shortened during the course of 
the relocation. 

Mr. O’Hara. Would that mean a complete new grade for the rail- 
road for the new location? 

Colonel Wuirrue. Yes, sir; it will, because it will be very much 
higher, particularly at the downstream end; and, furthermore, the 
railroad must continue to maintain its service during the time the 
relocation is being carried out. So it will mean a completely new 
grade. 

For railroads of this type, we must maintain service during the 
relocation. 

Mr. Petry. Will the gentleman yield? 

Mr. O'Hara. Yes. 

Mr. Peuiy. The relocation that you are referring to is not the one 
that is along the reservoir, is it, which the railroad said was completely 
unacceptable to them? 

Colonel Wurrpie. We believe, sir, that that will be the best reloca- 
tion, and will be more acceptable to them after the detailed engineering 
is completed than the alternate relocation which would take them 
away from the reservoir. If they should insist on the other relocation, 
we could probably arrange to do it. But we think that after the com- 
plete engineering is done, it will be found to be more desirable to do it 
along adjacent to the reservoir, 

Mr. O’Hara. This will be an exceedingly expensive structure, 
will it not? 

Colonel Wuippue. Yes, sir. The estimate of $75 million that was 
given this morning is about as close as you can come to it in the present 
stage of development, and we think it will be approximately that much, 
$75 million. t 

Mr. O’Hara. With reference to the other people affected by.this 
project, I understand there is a large lumber company and a large 
mining company. Is there substantial damage to those people, also? 

Colonel WurppLe. No, sir, not under the present plan. The new 
location will obviate any damage whatsoever to the mining company, 
the Zonolite Co., and will have very little effect, if any, on the lumber 
company. 

Mr. O’Hara. How many communities will be affected? 

Colonel Wuirpie. There are no large communities in the area, sir. 
Libby itself is a relatively small town and it, of course, is not affected 
at all. There are little stops along the way, small communities listed 
as Jennings, Ural, Warland, Tweed, Stonehill. I believe the largest 
one is Rexford, which is near the mouth of the Tobacco River, which 
will have to be relocated a little farther adjacent to the banks. None 
of these are large communities, however, and provisions have been 
made for relocation, and compensation for the lands involved, in the 
project estimate. 

Mr. Hese.ron. Colonel, I notice in this House Document 531 of 
the 8ist Congress, there is this statement: 

The major flowage problem will be the relocation of the main line of the Great 
Northern Railway, which follows the left bank of the Kootenai from the dam 
site upriver as Tobacco River. 

That leads me to go a little further than my colleague to try to 
place in the record the actual facts as to notification, hearing and con- 
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sideration of evidence and suggestions so far as the Great Northern 
is concerned. 

I realize you have not had a chance to check, though it will be in the 
record, on actually what happened with regard to notices. But I as- 
sume the practice of the Corps of Engineers is generally the same 
around the country. I receive notices frequently from the district 
office so far as they affect Massachusetts, as to really minor questions, 
located a hundred miles away from my home. I notice the list of those 
receiving notices included every Member of Congress in the general 
district area, the mayors of cities, selectmen of towns the chambers 
of commerce, and any number of individual industries. 

During the time you were acquainted with the development of this 
project, was that kind of a notice procedure followed? 

Colonel Wurpp.te. Yes, sir, it was followed, and it was followed for 
these particular hearings in question. The railroads in the Pacific 
Northwest are vitally interested in this entire development, not only 
on account of the relocations that may affect them, but on account 
of the tremendous development of trade and commerce that results 
from this hydroelectric power. The Pacific Northwest has no fuel to 
speak of, thermal fuel, and the hydroelectric power is the only energy 
source for its commerce and industry. 

The railroad itself is very interested in that development. As a 
matter of course, we sent them notices of such hearings. In fact, 
Mr. Mathias has testified this morning, as I understand it, that he in 
fact received notices, and that the Great Northern Railroad sent a 
letter to the Board of Engineers for Rivers and Harbors stating 
that they would have no objection to the construction of the Libby 
project, provided a satisfactory relocation were worked out. 

Mr. Hesevron. Do you recall what date that letter was written? 

Colonel Wutppte. No, sir, and I do not recall the actual letter. 
I was referring to his testimony. 

Mr. Heseitron. Will you check that and see if the information can 
be furnished to the committee? 

Mr. Marruias. That was December 29, 1948. 

Mr. Hesevron. Have you a copy of the letter? 

Mr. Marruras. It was December 23, 1948. I haven’t a copy, 
but I have an excerpt from it. 

Mr. Hesetton. Is it in your statement? 

Mr. Marruaias. No, it is not in my statement, but I would be glad 
to give that to you. 

Mr. Heseton. I think we ought to have that furnished to the 
committee, and we can decide whether to put it in. 

You testified that you were present in all of the hearings, at least 
you were present part of the time. 

Colonel Wuippue. | was present all of the time for the 3 hearings 
of the Board of Engineers for Rivers and Harbors in the 3 cities, 
Spokane, Portland, and Boise, which was during or about Septem- 
ber to November, as I recall it. It was during the fall or winter of 1948 
that these hearings were held. 

Mr. Hesevton. Did you note the presence of any representative of 
the Great Northern at any one or more of those hearings? 

Colonel Wurpp.e. | couldn’t say that now, sir. The hearings were 
attended by 300 to 500 people in each case. There was tremendous 
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publicity about them in all of the papers throughout the Northwest, 
and all of the substantial business and government interests in the 
Northwest attended these hearings. I would imagine that the 
Great Northern Railroad, being one of the very important interests in 
the Northwest, had representatives present at the hearings. But I 
cannot testify to that now. 

Mr. Marruias. We were present mand made a statement. 

Mr. Hese.ton. I was going to ask you. 

Mr. Marruaras. I was not present, but we made a statement, and 
1 will furnish it. 

Mr. Hesevron. Did you offer objections? 

Mr. Marrntas. We stated that the plans had not progressed far 
enough in order to tell how they affected us, and we had to reserve 
our judgment in the matter. That was on July 7, 1948, at Libby. 

Mr. Hesetron. I do not know whether you are in a position to 
answer this question or not, but I would like to ask you. I assume 
that over the years there have been a number of relocations of railroads 
occasioned by Federal projects in the area where the railroads ran. 

Colonel Wuiprp.e. The majority of our large reservoirs involve the 
relocation of 1 and sometimes 2 or 3 separate railroad lines. 

Mr. Heseitron. During that period of time, generally speaking, 
have the railroads been given full opportunity to be heard? 

Colonel Wurrpue. Yes, sir, they have. 

Mr. O’Hara. Will the gentleman yield? 

Just when are they given that? 

Mr. Hesevton. | am going to try to develop that, too. 

At the various stages at which the engineers hold hearings, are they 
given that opportunity to be heard? 

Colonel Wurpp.e. Sir, the railroads are given the same opportunity 
that the public and semipublic and not only governmental but private 
agencies of all kinds are given in connection with our projects. We 
have probably the most ‘complete system of public hearings of any 
Government construction agency, and it is absolutely customary for 
railroads and other industrial interests to be afforded an opportunity 
to be heard in every major project that we have, particularly during 
the planning and authorization stages and then, of course, when we 
come to the actual relocations. It is not a question of an opportunity 
to be heard, but they sit down and negotiate across the table with the 
district engineer, each one with his engineering and legal counsel on 
either side, face-to-face, as to reaching a mutually satisfactory agree- 
ment for the relocation of the property. 

Mr. Hesetton. That is nearly a complete answer to the next 
question I wanted to ask you, but I would like to put it this way: 
Has it been your experience that when the railroads—and I am con- 
finding myself generally now to the railroads, because that is really 
the subject matter of the bill before us—that the railroads, when they 
have brought in recommendations or objections or suggestions for 
alterations, at least as far as you can determine was adequate con- 
sideration given; at least as far as you were concerned, was adequate 
consideration given by the Board of Engineers? 

Colonel Wurrrie. Yes, sir, and I would like to add that the most 
trouble we had in the last 10 years in a relocation case was in connec- 
tion with the Texarkana Reservoir. I believe it was the one that 
Mr. Matthias referred to, but Iam not sure. There was a relocation 
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negotiation that went on for over 2 years, with endless negotiations 
and conferences, differences of opimion between the railroad and the 
district engineer regarding the alinement, regarding whether they 
would be given new rail or secondhand rail, regarding width and type 
of bridges, strength of structure, and various height of riprap, and 
various other technical considerations involving several million dollars 
in net differences of opinion. 

The district engineer’s action was to carry on these negotiations 
for a period of over 2 years. He finally referred the matter to the 
division engineer, who referred it to the Chief Engineer’s office with a 
recommendation that the railroad be thrown into condemnation. 

Before that was done the Assistant Chief of Engineers for Civil 
Works personally invited the president of the railroad to come and 
sit down in a personal negotiation with him, which he did, and that 
lasted all day long. At the end of that day, there was no compromise 
evident, and the procedure was taken to initiate condemnation 
proceedings. It was taken very reluctantly, and only because of the 
differences of opinion aggregating—I don’t recall the figures, but it 
was well over a million dollars, my recollection is that it is approxi- 
mately $2 million, and which we did not believe the Government 
was obligated to pay, nor should pay. 

Action was taken then to refer the matter for a decision to the 
court. That would be typical, I would say, of the conditions evidenc- 
ing the extreme reluctance of the Corps of Engineers to resort to a 
condemnation case, and our great desire to come to a face-to-face, 
across-the-board negotiation with railroads just like highways. 

Mr. Hesetron. In that case, was it carried through the court, o 
was it compromised? 

Colonel Wuippie. It was compromised before it was judged by the 
court, and compromised on what we regard as a very satisfactory 
basis. 

Mr. Hesetton. What I am trying to determine in my own mind is, 
from your own knowledge, whether this is an isolated case or whether 
there are a number of other instances where apparently the differences 
of opinion have been so strong as they appear to be in this case? 

Colonel Wuiprie. Well, sir, when you ask if it is an isolated case, 
I do not regard the action that we have taken as being in any way 
unfair to the railroad. We do not regard the rights of the railroad as 
having been prejudiced in any way. So I am not quite sure what [ 
am embracing in saying whether or not it is an isolated case. 

Mr. Hrseiton. What I have in mind is this: Has the experience 
of the engineers over the years been a happy one so far as working 
out these problems of the railroad are concerned, or is this a case 
which perhaps would not fall into that pattern of happiness? 

Colonel WuippLe. Well, we have not been completely happy with 
the action taken. It causes considerable embarrassment to have to 
withdraw this case from the International Joint Commission prior to 
reaching an agreement with the Canadians, and the lapse of time is 
apparently going to make it very much more difficult to reach an 
agreement with the Canadians on account of sentiment that has 
grown up in the meantime on the other side of the berder. But we 
do not regard that as unsatisfactory, because we realize that the 
railroad’s problems had not been brought out as early in the planning 
as either we or they would have liked. So we have no complaint as 
regards the actions of the railroad in this case, nor did we feel that 
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they had any complaint, since the actual negotiation between the 
railroad and the Government on the part of this relocation has not 
even seriously begun. 

We are in a stage of informal cooperation, each one to try to deter- 
mine what the engineering conditions are, to get the facts. 

Now, finally, after we get the facts and have worked out engineering 
studies to our satisfaction, and the railroad has worked out studies 
to their satisfaction, in which case they can use and will use all data 
that we have to make up their minds, we will then start on negotiation. 

At that time, it will have to be determined exactly what conditions 
of grade, alinement, and foundation conditions, and so on, will have 
to be used in order to give the railroad a fair break in this case. 

So we think this is premature to say that we will have difficulty with 
the railroad on this relocation. History generally has been one of 
reaching negotiated agreements with the railroads which we regarded 
as reasonable, and presumably they did as well. 

Mr. Hesevron. Along the line of the Great Northern, has the 
Corps of Engineers had other relocations that have been placed in 
operation in the past? 

Colonel Wurprte. We have had numerous relocations, including a 
number in connection with the Pacific Northwest. The Grand Coulee 
Dam, of course, was the Bureau of Reclamation’s. That involved 
relocation. 

Mr. Hesevron. I am confining myself to the Great Northern. 
I am asking if you had previous experience with Great Northern on 
relocation. 

Colonel WuippLe. We had experience with some of the officials in 
the Great Northern in connection with the S. P. & 8. relocation, and 
found them very reasonable to deal with. I did personally. I am 
speaking from personal knowledge now. The Great Northern is 
involved in the relocation in connection with the Garrison Dam. 
1 am not familiar with the details of that. The division engineer 
has not reported to us that there is any difficulty connected with it. 
So far as we know, there has been no difficulty, no difficulty with the 
Great Northern in connection with relocations. 

Mr. Hesetton. I have read hastily some of the material in this 
House Document 531. I notice that there appear to be some very 
substantial other interests, very vigorous proponents, and I think 
I saw at one point an official statement that this was regarded as the 
most important of the pending developments in the Pacific Northwest. 
Is that a fact? 

Colonel Wurpp.e. It is a little difficult to say quantitatively, sir. 
It is certainly not an inappropriate statement. 

When you come to decide whether that is more important than the 
John Day and Priest Rapids projects, they will in fact cost slightly 
more. I believe Priest Rapids and John Day will produce approxi- 
mately the same amount of power as this project. 

Mr. Hese.ron. At any rate, it is a very important project? 

Colonel Wuipp.e. It is one of the most important projects for the 
Corps of Engineers in the entire United States. 1 can make that 
statement without qualific ation. 

Mr. Hesevrton. ‘This picture in the document of the proposed dam 
there is no indication where the present railroad runs. Is it a fact that 
it runs along the river for this entire 75 miles? 
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Colonel Wurrp.ie. Yes, sir, that is correct. And plate 22, which 
indicates the reservoir map, which is further back in the same volume, 
shows, according to the map, where the railroad would be relocated in 
two tentative plans of moving it. 

Mr. Hesetron. That is all, Mr. Chairman. 

Mr. Petiy. Mr. Chairman? 

The CuHarrmMan. Mr. Pelly. 

Mr. Pruiy. Colonel, the Libby project is unique in this respect, 
is it not, that, being way up in the watershed, it would release water 
during low-water periods, and thus benefit all the other dams down- 
stream? 

Colonel Wuirr.ie. That is correct, sit 

Mr. Petty. That is what I think is responsible for the statement 
that was quoted, which my colleague read, saying it was probably of 
paramount interest to the area. 

Colonel Wurprie. That is correct, sir. There is approximately 
400 feet of head, most of which has been developed by dams in Canada; 
and in addition, the flow will pass through the Grand Coulee Dam, the 
Chief Joseph Dam, the Priest Rapids and John Day when they are 
built, the MeNary Dam, the Dalles Dam which is now under con- 
struction, and the Bonneville Dam. 

Mr. Petty. In other words, the present generators that are existent, 
plus the future ones on dams to be constructed, will all be benefited by 
the water released during low periods of water, from the Libby Dam? 

Colonel WurrrLe. That is correct, sir. It is very splendidly located 
for that purpose, and that storage will also serve the purposes of flood 
control without additional storage for that purpose. 

Mr. Petty. Your mention of flood control, Colonel, leads me to 
ask you whether or not present flood-control projects have benefited 
the Great Northern Railroad in their rights-of-way by preventing 
floods? 

Colonel Wuippue. Yes, sir. 

Mr. Petty. On the Spokane and Eastern, for example? 

Colonel Wurppie. The S. P. & S. Railroad, where it is relocated, 
the lower portions of the S. P. & S. have been benefited by the flood- 
control storage so far on the upper Columbia, and will be much more 
benefited after the remainder of the storage, including Libby, is con- 
structed. 

Mr. Petty. At Bonners Ferry, I believe, somewhere around May 
18, there was a flood on the Kootenai River which I think I read took 
out the railroad bridge. Is that correct, do you know? 

Colonel Wairrie. 1 am not sure about that, sir, I can’t verify 
that. Those floods have put out the railroads in the past, and they 
flooded some 6,000 acres of the valley this time. But I am not sure 
what it did to the railroad bridge. 

Mr. Pewuy. I went through there on the 16th or 17th of May 1954 
on the railroad and at that time they were worrying about floods. 
Now what I wanted to ask you was, would the Libby Dam prevent 
damage and tremendous economic loss to the railroad itself? 

Colonel Wuippie. It would greatly benefit the railroad. There is 
no question about it. It would obviate the railroad being put out in 
time of floods and prevent any washouts of bridges, and would probably 
also eliminate the erosion of some of their revetments in high water. 

Mr. Pe.uiy. I can understand the concern of the railroad over re- 
location of such a substantial portion of trackage, and the possible 
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loss of revenue from any customers they had along that hundred miles 
or so, but it would seem to me that their concern is largely one as to 
whether or not you will give them new trackage, which would be 
free from slide damage or other losses that they might sustain in 
the future after they had relocated their track. 

Colonel Wuipprie. I might say, sir, that there are not only pro- 
visions in these relocation agreements for providing foundations that 
will not slide, but there are also provisions of law which allow us to 
rectify damage that occurs later on even though not specifically 
provided in the agreement. 

Mr. Pe.iy. Would it not be true that the Great Northern Railroad 
itself is responsible for the suggestion that the dam be moved upriver 
up to about 16 miles above Libby? 

Colonel WuirpLe. They were the most prominent of those who 
were suggesting the additional move upstream. There is a consider- 
able sacrifice in power and storage involved in moving upstream. We 
would have preferred a downstream location to take full advantage 
of the capabilities of the site. However, we believe that the estimated 
relocation cost involved to give them an equivalent line, plus the 
possibility that you would not be able to give them an equivalent 
line on account of the topography, in addition to the cost to the 
Zonolite people and the lumbering interests, it made it desirable to 
move upstream to the upper site, and we did that specifically in 
response to the pressure and legitimate requests of the Great Northern 
Railroad and other interests concerned. 

We regard that as absolutely normal. We habitually adjust our 
plans. Congress gives us the latitude to adjust the authorized plans 
plans in order to arrive at a solution which will allow an equitable 
and economical solution of problems in this nature. 

Mr. Pe.iy. This doesn’t sound like the powerful lobbyist that 
you were pictured as being in earlier testimony this morning. It 
sounds like you are very reasonable in your attitude. 

Colonel Wurppie. Well, sir, it is a little hard to deny an accusation 
of being a lobbyist. I have even heard railroads described as having 
a fairly powerful lobby. But I think nothing is to be gained by 
commenting on such points. 

Mr. Petty. Your testimony has brought out, I take it, then, that 
sympathetic consideration will be given to the railroads’ problems. 
Also, the railroad will benefit from the flood-control angles of the 
project itself, and it would save them substantial amounts of money 
in future years, after the construction of the dam. 

Colonel Wuiprie. Well, I am not sure exactly of the amount, but 
it would definitely save them from outages during major floods. | 
may say in addition to promising that sympathetic consideration will 
be given, I can testify that sympathetic consideration has been given 
in this specific case in that we have already gone within the latitude 
given us by the Congress to the adoption of the upper site. 

Mr. Putty. They likewise benefit, do they not, from the freight 
that is hauled to construct these dams, the hydroelectric projects? 

Colonel WuippLx. Yes, sir. The construction materials for one of 
these dams will be many thousands of tons of steel, cement, turbines 
and generators, transformers, powerhouse equipment of various items. 
Moreover, and we feel much more important than that, the com- 
mercial and industrial development of the entire Northwest, it has 
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many times been testified, is keyed to the development of hydro- 
electric power. The phenomenal growth in the economy of that 
region is based on this increased development, and there is nothing 
that is more strongly felt by the Representatives and Senators in 
Congress and the governors of the States and the other representa- 
tives than the necessity for this power. 

The growth of the region and of the economy which that power pro- 
vides and the protection provided by flood control are contributing 
factors which will very greatly increase the revenues of the railroad 
through increased tr iic far over and beyond the construction ma- 
terials carried during the period in which the dam is built. 

Mr. Petuy. I would certainly think the record should show that 
the railroads themselves have done a great deal toward the develop- 
ment of the areas that they serve, not only through helping the farmers, 
but providing sites for industries. All those “things that they are 
helping to develop in enlightened self interest, require more power, 
and there is a power shortage. Everything would seem to point to 
me that one of the great proponents for the Libby Dam should be the 
Great Northern Railroad, and | think it will be, if you will help it in 
its relocation problem. 

Colonel WurppLe. Sir, we have no intention whatsoever of doing 
anything which would prevent the Great Northern Railroad having a 
very fine transcontinental route. We think they are a fine railroad. 
We are under the general impression that they are very much for 
strengthening the development of the Pacific Northwest through the 
comprehensive plan that the Corps of Engineers has for its develop- 
ment. We don’t believe that their testimony today is intended to he 
subtracting from their general support of that development which is, 
of course, so acutely a matter of interest to the other people of the 
Pacific Northwest. 

Mr. Petiy. How could it delay the progress of a great project like 
Libby if the ICC could have what is said to be a veto power over the 
actual start of the construction? 

Colonel Wuiprie. Well, sir, it appears to us, under the provisions 
of this bill, that at any time during the planning stage that the plans 
of the relocation were finally firmed up, which might be a period of 
2 or 3 years, even, after the construction of the dam had been initiated, 
that the matter could be taken before the ICC, and if they should 
refuse to allow the relocation of the line under the provisions of this 
bill, the dam could not be built. 

They would, as we see it, have to determine whether the considera- 
tion of flood control and production of power, which require the con- 
struction of the dam, would outweigh whatever disadvantages there 
seemed to the railroad in accomplishing the relocation, 

Mr. Petty. You are reading more into the legislation than I got. 
I felt that the ICC would actually be viewing the matter as in the 
interest of the railroad and not of the general public. 

Colonel WurprLe. Well, | am not sure what considerations they 
will take into account, sir, but surely, if they were taking action which 
would prevent or postpone the construction of a project as important 
as this, I don’t see how anybody could take such a decision without 
weighing the considerations that are favorable to the construction of 
the project. 

Mr. Petuiy. Well, in the light of all the hearings that have been 
held, can you, yourself, with all your background in the comprehensive 
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development of the Columbia Basin, see how a body such as -” ~— 
is competent to decide the actual factors that are necessary to be 
considered when you take into consideration the public imntereatt ? 

Colonel Wurppte. Sir, I am sure of the competency of the ICC as 
regards railroad matters. I am not at all sure what weight they give 
tocontributions of hydroelectric power, flood control, and other similar 
matters that lead the public works committees of the House and Senate 
to authorize the structure. 

Mr. Petuy. I think you understoed what I meant was not reflecting 
on the fine caliber of men in the ICC, but it takes quite a background 
in order to be able to estimate and analyze the needs of all industry 
as well as the railroads. 

I think they know the railroad business. 

Colonel Wutppte. I am sure they do. 

Mr. Petty. Thank you. That is all. 

Mr. Hesevron, Will the gentleman yield? 

Mr. Pre.iy. Yes. 

Mr. Hesetron. | don’t want to ask an embarrassing question, on 
the Great Northern in terms of this relocation, but eliminating this, 
what has been the experience in the past of the Government reim- 
bursing the railroads for the actual cost of relocation? Do they 
reimburse in full or is a compromise frequently worked out by the 
railroad to assume part of the cost of the relocation? 

Colonel Wuirpie. Occasionally an agreement is worked out. In 
the case of the Union Pacific relocation in connection with McNary 
Dam, an agreement was worked out whereby we put in $2,700,000 
and the railroad contributed something more than that to the reloca- 
tion involved. That was purely a matter of accommodation to the 
railroad. They desired to make a more ambitious relocation, than 
we had in mind, that would allow them to effect certain maintenance 
economies and operating economies, and simplify their system in that 
general vicinity, so in that case they chose to reach an agreement 
whereby we paid what the minimum relocation would be, and they 
put in approximately $3 million of their own to effect a wider and more 
complete relocation that would accord with their own purposes. 

Mr. Hesexron. Is it true that the standard you use is to pay the 
actual cost of a reasonable relocation and not impose upon the railroad 
any share of that cost unless they see fit to improve their own services 
or something like that? 

Colonel Wuippie. That is exactly correct, sit 

Mr. O’Hara. Will the gentleman yield? 

Mr. Hesetron. I just want to make one observation off the record. 

(Discussion off the record.) 

The CHarrmMan. Mr. O'Hara. 

Mr. O’Hara. Colonel, I only have a couple of questions. 

Colonel, it is true, of course, in any condemnation proceedings that 
in many instances all the elements of damages are not compensated 
to those whose property you take, as you so well know. Isn’t that 
true? 

And isn’t that true that even where there is an agreement there is 
bound to be an additional expense on the railroad relocation, that is 
not compensated for by the Government, but must be borne by the 
railroad? 

Colonel Wurppte. Sir, I am afraid I can’t agree with that, because 
these items are considered and taken into account during the reloca- 
tions. 
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For example, in the relocation of the S. P. & S., a subsidiary of the 
Great Northern that has been referred to, passes the McNary Dam, 
we did not give them the same type of foundations that they originally 
had. When they originally built that dam in the late 19th century, 
they built it without much preparation of foundation, but merely 
smoothed the ground out and laid a few feet of rock and ballast and 
over a period of 50 years the line was consolidated, and settled, and 
it became a permanent roadbed. When we came to negotiate that 
relocation and told the railroad what the subsurface conditions were 
and showed them our borings and let them talk to your consultants, 
they decided and we decided that we had to go down and remove soft 
soil, as much as 25 feet deep and fill up the entire entervening area with 
rock, in order to provide the railroad with a foundation that would be 
several times more costly than the foundation that they originally 
had, but to provide a stability that was equivalent to the stability of 
their fully matured and seasoned roadbed. 

It is true there are certain operating expenses and so on in connec- 
tion with the initial seasoning of such a line, but these are foreseen, 
as far as possible, and provided in the agreement. Moreover the 
railroad usually ends up with certain portions of the line with new 
rail and new fittings, instead of secondhand fittings, merely because 
they don’t exactly balance out, although we try to even it out as much 
as we can. 

We don’t feel the railroads are getting at all an inadequate deal in 
these relocation agreements. 

Mr. O’Hara. Do you say, when speaking of dealing with them 
very sympathetically, that you are necessarily going to agree with 
what they want or expect in various negotiations with railroads? 

Colonel Wurpp.e. Sir, it has never been my experience where a 
negotiation had to cover a matter of many hundreds of thousands of 
dollars, that an agreement was readily reached. I can only say that 
as far as I know, the railroads are fully able to represent their case 
through not only sympathetic Congressmen but through the courts, 
and the fact that we have had so very few cases in which that has 
been found necessary it seems to me is fairly good testimony that we 
have not been unduly harsh with the railroads or with other people 
that we relocate. 

Mr. O’Hara. Well, I had a few condemnation cases for land- 
owners and small property owners, and I have never found one yet 
that under the rules of law for condemnation was adequately paid or 
paid all of the damage the property owner sustained. That is my own 
philosophy, dealing with it through the courts. 

I want to get to another question, Colonel, and that is this: You 
have spoken of relocating where the railroads have said, “You go 
ahead, you are going to relocate this road, so you build it.” 

Who goes to the ICC and gets the permission to do that? Do 
you go or does the railroad go? 

Colonel Wuirrie. The railroad goes, and on occasion we will 
participate when requested. I have participated in one such meeting 
where I was called on to testify why the railroad was required to 
make this relocation. I have testified personally. But the legal 
duty is on the railroads under the existing law to go to the ICC and 
make that request. 

Mr. O’Hara. Colonel, what would happen if the ICC refused to 
acquiesce and refused to issue the certificate of relocation? 
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Colonel Wuiprue. Sir, I am not sure what would happen. 

Mr. O’Hara. Well, isn’t that exactly what we have in this bill, 
and that is all we have, and that is all that is in the bill? 

Colonel Wuippue. Sir, you are asking me a hypothetical case. It 
depends on the legal interpretation. I hesitate to answer because 
that has never happened, to my knowledge. We have never even 
come close to it to my knowledge and therefore | am unable to say. 
I think we would certainly reconcile our differences of opinion with 
the ICC before we proceeded any further regardless of what the legal 
capabilities might be. 

As an administrative matter we wouldn’t proceed under such 
circumstances. 

Mr. O’Hara. In every one of these cases where you relocated a 
railroad, you have exactly that situation, have you not, Colonel? 
You have ultimately to get the permission of the ICC, which passes on 
the question of the requirements as imposed upon it by law as to 
relocation. Isn’t that correct? 

Colonel Wuiprte. I am not sure whether all of the relocations 
involve ICC hearings. I know where it involves a change in service 
or the abandonment of a line, that the ICC permission is required. 

[ was under the impression that where it was simply a point of 
raising a track or moving the track laterally or a short distance, the 
ICC wouldn’t require a hearing. 

Mr. O’Hara. Obviously in the situation which we have before us 
in the Libby Dam, that would be a relocation without any question; 
wouldn’t it? 

Colonel Warreepte. And the ICC permission would be required; 
yes, sir. 

Mr. O’Hara. When does the railroad know when it has to do that? 
I mean, you still haven’t firmed up your engineering plans. They 
still don’t know exactly what their problem is, and you don’t claim, 
as I understand it, Colonel, that you have all the engineering problems 
solved. 

Colonel Wurerte. That is right. 

Mr. O’Hara. When are they going to know when they are up 
against the gun on that thing, when they have to petition, not you? 
You have made the decision to put in the dam. You have made the 
decision that causes them to have to move the railroad. They have 
to go then to the ICC as proponents of it and sustain the burden, 
which they may not feel is their burden. Do you think that is right, 
Colonel? 

Colonel Wurerie. Well, it seems a little anomalous, I must say. 

Mr. O’Hara. I think so, too. 

That is all, Colone]. 

Did you want to ask a question, Mr. Priest? 

Mr. Priest. I just want to ask one question, and you may have 
covered it, Colonel, already. 

In the location of a site for a flood-control dam or multipurpose 
dam, what Federal agency makes a determination that the public 
interest is to be served by such a location or is such a determination 
made? 

Colonel Wuirerte. The process isn’t called that, sir, but in effect 
such a determination is recommended by the various echelons of the 
Corps of Engineers, ultimately by the Chief of Engineers. The 
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concurrence of the governors of the States and the other Federal 
agencies is required by law, that is, the comments of those agencies 
is required by law. 

The Bureau of the Budget is required to recomment on it, and 
ultimately the Public Works Committees of che House and Senate 
weigh the recommendations of the Chief of Engineers, the comments 
of the governors, the comments of the other affected States, and it is 
my opinion that the public interest, essentially, is determined on the 
recommendaiions of the Public Works Committees when the Congress 
passes the act. 

Mr. Priest. That is all, Mr. Chairman. 

The CuarrmMan. Mr. Heselton? 

Mr. Heseuton. As I recall it, Mr. Matthias gave us the figures 
this morning on the relocation somewhere in Washington that, 
through circumstances that were not anticipated at the time the 
relocation was made, it resulted in part of the track being washed 
out at a later date. 

Do you have any knowledge of that particular case? 

Colonel Wuippie. I am not sure which case he has been referring 
to, sir. I think he is talking about the S. P. & S. 

Mr. Marruias. | was talking about the Grand Coulee Dam, north 
of Spokane. 

Colonel Wuippie. I am not familiar with the Grand Coulee Dam, 
sir 

Mr. Hesevron. What relief could the railroad have if it negotiated 
an agreement settlement and the relocation had taken place but, 
through unanticipated circumstances, there was a further damage on 
the railroad? Would they have any recourse anywhere? 

Colonel Wurppuie. Yes, sir. There is a section in one of the flood 
control acts, and I can’t cite the provision right now, I can insert it 
into the record, whereby the Chief of Engineers is authorized to 
compensate for damages that occur in these cases even though it is 
not specifically provided in the agreement. 

Mr. Hesetton. In other words, the agreement isn’t final and 
conclusive, barring the railroad from any further relief? 

Colonel Wuiprie. That is correct, sir, 

Mr. Hesetron. That is all. 

Mr. O’Hara. By that I assume, Colonel, in the agreement if vou 
contemplated damages, if they were contemplated and an agreement 
and settlement were known, I am sure they would not get any more 
money out of that, is that true? 

Colonel WurprLe. The agreements call specifically and always for 
the compensation of certain settlements, slides, foundation failures, 
that occur within a specified period, usually 3 years after the comple- 
tion of the reservoir, and the raising of the pool. Then after that 
period of time, ordinarily the railroad is supposed to take care of 
anything else that occurs as a matter of normal operation which, of 
course, affects any railroad. 

However, in the event that the special damage is caused by the 
reservoir, there is this special provision of law that allows us to com- 
pensate the railroads afterward as a matter of general legislation, and 
whether or not it is so stated in the agreement. 

(The law referred to follows:) 
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Extract From Fioop Controu Act or 1946 (REPRINTED IN U.S. C., Tite 33, 
. Sec. 7014) 


Sec. 9. Whenever the Chief of Engineers shall find that any highway, railway, 
or utility has been or is being damaged or destroyed by reason of the operation of 
any dam or reservoir project under the control of the War Department, he may 
utilize any funds available for the construction, maintenance, or operation of the 
project involved for the repair, relocation, restoration, or protection of such high- 
way, railway, or utility: Provided, That this section shall not apply to highways, 
railways, and utilities, previously provided for by the War Department, unless 
the Chief of Engineers determines that the actual damage has or will exceed that 
for which provision had previously been made. 

Mr. Priest. May I ask one more question, Mr. Chairman? 

The CuarrmMan. Mr. Priest. 

Mr. Prrest. Colonel Whipple, do you know whether under a 
State statute a utility, other than a railroad, regulated by a State 
agency, Whether such a utility has to go before a State regulatory 
commission and ask for a certificate of convenience and necessity in 
relocating, let us say, an electric utility line or a telephone line or a 
gas line or any of those, a water main, or any of those similar to that? 

Colonel Wuirp.Le. I am sure some utilities are, sir, because we 
relocate everything from the waterworks and sewage disposal plants 
to telephone, telegraph and powerlines, as well as highw ays, pipelines, 
bridges, and all manner of structures. So I am sure there are some 
other regulatory bodies that have to be consulted in addition to the 
railroads. But I can’t state now what they all are 

Mr. Priest. That is all, Mr. Chairman 

The CuatrmMan. Colonel Whipple, are you an attorney as well as 
an engineer? 

Colonel WuirrLe. No, sir; but I have a very fine attorney at my 
elbow, Mr. Kimbel. I would like to introduce him to the chairman 
He has been Chief Counsel to the Chief of Engineers for a good many 
years, and we rely heavily on his advice in legal matters. I consulted 
him extensively before this hearing, sir. In fact, he was prepared to 
testify today, until we found that our relocations and projects were 
apt to come in question in other than legal aspects. So it appeared 
that someone from the operational side should give the testimony. 

The CuarrMan. I don’t wish to be critical or even give the impres- 
sion that I would be critical of the Corps of Engineers in dealing with 
these matters, because I do feel that thev strive to be as fair and 
honest, and consider all interests, as well as it is possible for them to 
do in all projects such as this 

The procedure that you outlined this afternoon was what I had in 
mind this morning when I spoke in surprise that the railroad company 
had had no opportunity to be heard. I knew the regular procedure 
of the engineers, and it was just in line with what you detailed this 
afternoon in your testimony. 

To me it was inconceivable that somebody hadn't had the oppor- 
tunity to be present and to be heard. But the thought that con- 
tinually recurs to me is this: Assuming all of that to be true, is there 
any court, is there anybody in any agency or otherwise, that the 
railroads can present its case of objection to, either from the stand- 
point that this is not a necessity as a public matter or program, or, 
for the same point, that this is not a proper place for it to be located, 
or that the cost is prohibitive and overbalances the cost of the bene- 
fits. Just where would you go, if you were in the position of a rail- 
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road and having the feeling that they have in this matter as has 
been set forth in their testimony? 

Just where would you go, or where can they go? 

Colonel Wuippte. Sir, they have numerous opportunities. The 
first place they can go is to the district engineer when he begins to 
plan such a project. 

The CHarrMan. I mean now. There was a time if they received 
notice they could have gone to the district engineer. But are you 
saying that now they still have an opportunity to do so? 

Colonel Wuirrpte. Yes, sir. The district engineer is— 

The CHArrMAN. Would the district engineer be under the present 
circumstances in a position where he could say, ‘‘ Well, T agree with 
you, this isn’t necessary,” or “I agree with you that the relocation 
of your tracks and the upsetting of communities and industries along 
your line of operation is unjust.’’ Would they be in a position to say 
that after Congress has authorized it? 

Colonel Wuirrie. Yes, sir. He couldn’t say it by himself, but 
with the assistance of the Chief of Engineers he could, sir, 

The CuHarrman. There is somebody sooner or later that could 
say that? 

Colonel Wuippte. Yes, sir. 

The CuHairmMan. And that they could set at naught the evident 
intent of Congress that this should be done, when they gave the 
authority? 

Colonel Wuipp.e. Sir, let me give you an illustration of a case in 
which that was done, not for a railroad but for a community. There 
was a project authorized on a branch of the Willamette River in 
Oregon, called the Sweet Home project, and the very small com- 
munity of Sweet Home was located in whet was then the reservoir 
area. This project was authorized in 1938 as one of a system of 
reservoirs for improvement of the Willamette Valley. 

During the war, the Willamette Valley increased in population 
approximately 30 percent, and Sweet Home, the small town, in- 
creased several times in population. When the time came to build 
that project, after the completion of the war effort, the town had 
grown to such a size that it was obvious that a lot of people would be 
inconvenienced and a lot of extra cost involved if that town were to 
be relocated. 

Those people went to the district engineer, and they probably 
talked to their Congressmen. In any event, the district engineer 
recommended changed plans. The plans were testified to, to the 
Public Works Committee, and that project instead of being built 
was replaced by 2 or 3 smaller dams on the tributaries of the same 
stream. In the event that it was proved or it was indicated that 
this railroad relocation would not be successful, and that there 
would not be a satisfactory main line provided, the district engineer 
would not proceed with the plans. He would report the matter to us. 

I would assure you, sir, that the Corps of Engineers regards this 
authorization to be contingent upon a satisfactory relocation of the 
main line of the Great Northern. 

The CHAtRMAN. Suppose that, in the case of Sweet Home a deci- 
sion had been otherwise. Where would that town or that village 
have gone for relief? 

Colonel Wurprue. In that particular case, sir, they would prob- 
ably have gone to Senator Cordon. 
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The CuarrMan. Where? 

Colonel Wuiprie. Senator Cordon. They would have gone, sir, to 
the nearest most powerful member of the Appropriations Committee 
who could readily block any appropriations for that project and would 
certainly have done so. 

The CuHatrMan. I am inclined to think that maybe they might 
take that course, but I wouldn’t like to think that that was an in 
fallible settlement of the case 

I am asking where could this railroad company go? 

Colonel Wurpp.te. I said to Senator Cordon 

The CoarrMan. They may have a very good Congressman to start 
with. Now, what else should they do? — 

Colonel Wurpp.e, Sir, it is not improper for the railroad to appear 
before the Appropriations Committee, whether they go through an 
individual Congressman or not. The Appropriations Committees of 
the House and Senate of Congress must approve any work that we do 
at the time we propose to doit. I think that it is a proper function of 
those committees, and they frequently are appealed to by local inter- 
ests from various parts of the country who wish to block, and on oc- 
casion they are successful in blocking, the appropriations for projects 
which have been authorized and planned and recommended by the 
Corps of Engineers. I can give you examples of that. 

mn ‘ ; 

he Cuatrman. I have some knowledge 

Mr. Hese.tton. Would you permit me to ask a question at that 
point? 

The Cuareman. Certainly. 

Mr. Hasetton. Suppose Sweet Home didn’t have access to Sena- 
tor Cordon or, for that matter, to any member of the Senate or House 
Appropriations Committee but only to the newest Member of Con- 
gress. He wouldn’t fare very well; would he? 

Colonel Wurppte. Sir, any local witness can appear before the Sen- 
ate and House Appropriations Committees on request. There is no 
difficulty in obtaining such a hearing, nor is political influence re- 
quired. 

Mr. Hesetron. I thought you said that they would go to the most 
powerful member of the Senate Appropriations Committee they could 
find. 

Colonel Wurppte. As a practical matter, if they knew such a mem- 
ber, they would go to him, sir 

Mr. Hesetron. I thought I was properly inferring that individual 
would carry considerable influence with the Corps of Engineers. | 
was wondering, how about the little community that doesn’t have a 
powerful member of the Senate Appropriations Committee? 

Colonel Wurprte. Sir, I wasn’t talking about influence on the Corps 
of Engineers. I was talking about influence on the Appropriations 
Committee, who have to vote the appropriations. 

The CratrMan. I think there is a lot in what you say. They may 
be more susceptible to influence than the engineers, judging by my 
own experience. I have just gone through all that, and I have seen 
2 or 3 Senators, 4 Senators or more, maybe, and several Congressmen 
interested in a matter and they didn’t get very far. I would hate to 
think that the only place I could go would be there, although I have 
been treated all right at times. But evidently the times were when | 
was not asking for something contrary to what the engineers thought. 
What I want to get at is, in all seriousness, where can this railroad 
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company go to have a hearing, that would be in court, or before some 
agency, which would be at least a quasi-judicial hearing, and from 
whence an appeal could be taken. 

Colonel Wuippte. Sir, I believe they could go directly to the court. 
Any time we are unable to negotiate an agreement with the railroad, 
there is only one way we can get that property. They don’t have to 
go to court; we do. All they have to do is nothing. We are required 
to go to court and prove our case and prove that we are— 

The Cuairman. You are speaking of condemnation now, are you 
not? 

Colonel Wuipp.te. Yes, sit 

The CuarrMan. I am not talking about condemnation. I am 
talking about whether there should be any relocation or any change 
of their route. I have in mind villages along the railroad, and indus- 
tries that have grown up along the railroad. I have had some ex- 
perience in that. I was on an investigating committee of the TVA 
and I happen to know the greatest distress that was brought to com- 
munities whose location was being disturbed, and roads disturbed, 
and taxable property being taken away, and all that sort of thing, 
where all kinds of objections were made. But I never did learn in 
that experience or since that there was any court that a person could 
go to, that it was entirely a matter for Congress to decide. That 
would be the only appeal that could be made, to Congress, in deter- 
mining whether the public interest required those particular changes 
to be made. 

As I understand, that is the crux of the whole matter, that they 
are seeking a way where there can be some judicial or quasi-judicial 
determination of the question. 

Colonel Wuipp.e. Sir, 1 didn’t understand you at first, then, because 
there are really two questions. If they are merely seeking an appro- 
priate measure of relief and just compensation and a sound roadbed, 
then they can go to the courts. But if they want to appeal the basic 
question as to whether a project should be constructed or not, there is 
nobody to which they can go, once Congress has authorized it, but 
to the Congress, either to the Appropriations Committee, to refuse 
to grant the appropriations, or to the Public Works Committees, to 
review the status of the authorization. 

The CHarrMan. Well, it seems to me that there is a problem pre- 
sented to the committee in this instance. Without impugning motives 
of engineers or anybody, that is out of the question—I think the fact 
that you have good faith and operate along the regular lines of pro- 
cedure, that is the thing that is in my mind—I cannot help but feel 
that there should be some way in which somebody who is adversely 
affected would have the right to raise the question as to whether 
there is a necessity for the thing 

The Government has the right of eminent domain, and so forth. 
But who can disagree with the Government, once they have made a 
decision through, we will say, a committee of the Congress, and a 
congressional act? 

Is there any way, is there any legal proceeding that could be taken 
to question whether it is a necessity or not, or whether it is a public 
interest above and beyond what the public interest is in having the 
railroad. Of the two contending interests, which should have 
precedence? 
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Colonel Wuirpte. Sir, I don’t understand that, because it was my 
understanding that the railroad was not contending that the dam 
should not be built, but merely attempting to obtain satisfactory 
relocation. 

The Cuarrman. That may be so far as their immediate interest is 
concerned. I see beyond it something other than that. And the 
reason of it is not just because there is this case that is here this 
morning. It is a feeling that I have had over a long period of time, 
that there ought to be some overall judicial or quasi-judicial, or at 
least a right to determine whether there is a public necessity or not. 
If there isn’t a right in some individual out of the Government to 
exercise a judgment on the matter, then there ought to be some 
procedure in the Government itself, whether it is in court or in 
committees or where it is, that individual would have tbe right. 

Colonel Wurppue. So far, sir, the right to judge those matters, 
lies with the Public Works Committees and the Appropriations 
Committees of the Congress. 

The CuarrMan. I am fearful, between ourselves, that it doesn’t 
work out that way, practically. 

Mr. Hese.ron. Would you yield to me for a question? 

The CHarrMan. Yes. 

Mr. Heserron. Adding to what the chairman said, isn’t it as a 
matter of practice clearly a situation where you make a study to 
justify the construction of the dam, confining it to the dam, that you 
get the authority of the committee, and even perhaps get an appro- 
priation. But up to, say, this time possibly eliminating the appro- 
propriation, no one knows where that dam is going to be, therefore, 
no one is in a position to appeal it. By the same token, a great deal 
of work and a considerable amount of money, presumably, has 
already been invested. So that once a person learns where the dam 
is to be located, he is rather foreclosed against any possible changes. 

Colonel Wuirrte. Sir, essentially this relocation was known in 
1948, at the time of the hearings. 

Mr. Heserron. Let’s get away from this location, let’s take the 
case that basically there are people that are held in the dark until 
after all of these steps have been taken, and the burden of proof is 
put on them, but they haven’t any where to go. 

The CaoatrrmMan. W ould you yield a moment while I add one further 
thought to what you say? 

Mr. Hesetron. I yield. 

The Cuarrman. If I understood your testimony correctly, or the 
testimony of the gentleman, Mr. Matthias, who testified this morning, 
the authority is to erect a dam on this river. Is that true? Is it 
just as general as that? 

Colonel WuiprP.e. No, sir; it is not. 

The CHartrMan. What is the authority? 

Colonel Wurpp.ie. The authority is to erect a dam, substantially 
equal to the project described in a certain house document, in this 
case House Document 531, which is incorporated by reference into 
the terms of the authorizing act. 

The Chief Engineer is given authority to make a certain amount 
of deviations during the course of construction, so that the exact 
location and the exact height and storage of the dam are subject to 
his determination. But the general scope of the project, the purpose 
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of the project, the general magnitude and cost, and in this case the 
the general scope of the relocations, were known and implied in the 
authorization, and are regarded as fixed in general terms by the 
authorization. 

The CuarrMan. You do not have the words of the authorization, 

I guess, before you; do you? 

In other words, is there any discretion to go up or downstream? 
I understood you to say that you have already exercised some dis- 
cretion in fixing the location or changing the location. 

Colonel Wurpp.e. Yes, sir. 

The CuarrMan. What I am trying to find out is in your authoriza- 
tion the space or the limits of your authorizations. Are they within 
1 mile of a certain point or 10 miles of a certain point, or up or down 
the river? 

Just what limitation, if any, is there? 

Colonel Wurpp.e. Sir, I don’t have the text of the authorization. 
It normally prescribes that the projects are authorized in accordance 
with the project document, and with such modifications as, in the 
opinion of the Chief of Engineers and Secretary of the Army, may 
be desirable. 

The Cuartrman. This river is, I assume, several hundred miles 
long. What I am trying to find out is, are you confined to a certain 
limit in that river, or can you go any place on the river that meets 
the discretion of the engineers? 

Colonel Wutrrie. We can’t go any place, sir, because for example 
the purpose of the project was to protect the town of Bonners Ferry 
and Kootenai Flats area from floods. We would regard it as contrary 
to the document in going downstream that far. 

The CHarrMAN. Without a lot of questioning, would you tell me 
within what limits or mileages this dam could be erected, under the 
authority that has been given by Congress? 

Colonel Wuippte. Sir, I cannot give you—I do not know and 
cannot give you an exact answer, because it varies with the type of 
authorization and the conditions. In this case we could have gone up 
and down the stream as much as 10 or 15 miles and still be within 
the intention of the project document. But exactly how far I can’t 
Say. 

The CuarrMAN. Does the authority limit the height of the dam? 

Colonel Wurpp.ie. It doesn’t say exactly within what limits it is 
to be adjusted, sir. 

The CHarrMan. That could be a very serious matter; could it not? 
The higher the dam, the more ground would be flooded. 

Colonel Wuippue. Sir, I can now give you the exact language of the 
act. This is Public Law 516, 81st Congress: 


UPD ec aanaarenese a 


The projects listed below for flood control and other purposes in the Columbia 
River Basin, substantially in accordance with the plans recommended in the 
report of the Chief of Engineers, dated June 28, 1949, and approved in the letter 
dated February 1, 1950, from the Director of the Bureau of the Budget. 


That is all of the language that is in the act and Libby Dam is 
mentioned under there. So the expression “substantially in accord- 
ance with the plans” is the only guidance as to any deviation that we 
can make from these plans. We are required to construct a project 
substantially in accordance with the plans, but the interpretation is 
not further defined. 

The Cuarrman. Who drew the plans? 
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Colonel Wuirrix. We drew the plans. 

The Cuarrman. And then you had some discretion, did you not, 
when you selected that particular site? 

Colonel Wurppte. Yes, sir. 

The Cuarrman. All right. What I am trying to get at is what 
discretion did you have in the matter of mileage in selecting that site 
in the 1949. 

Colonel Wuirr.x. Well, in 1948, when the plan was prepared, sir, 
we had complete discretion as to what we could recommend. 

The CuarrMan. Complete? 

Colonel Wutpp.z. Yes, sir. 

The CHarrman. So you could have gone up or down the river as 
far as you wanted? 

Colonel Wuiprie. Yes, sir. 

The CHarrMan. That is what I have been trying to get at in all of 
my questions. 

Mr. Priest. Will the chairman yield? 

The CHarrmMan. Yes. 

Mr. Prrast. At that time had there been an authorization? 

Colonel Wurpp.x. No, sir. 

Mr. Priest. That is the point I thought was important. You pro- 
pose a plan, and submit it. Then whether that is approved or 
whether it isn’t is up to the Public Works Committee plus the Con- 
gress in final authorization. They may turn it down entirely, is that 
correct? 

Colonel Wurppie. Yes, sir. 

Mr. Priest. This is a preliminary plan you are spehking of? 

Colonel WuiprpLx. We have latitude and we can choose any site 
we want to to submit to the Congress. But that is only prior to the 
authorization by the Congress that we have complete latitutde. 

The CHAarRMAN. Where did you get the authority to erect wherever 
you wanted to? 

Colonel Wutrpprie. We don’t have the authority to erect wherever 
we want to after it is authorized. 

The CuarrMan. Where did you get the authority that started you 
drawing plans, then, we will get it that way, and what authority 
were you given as to location? I have in mind you wouldn’t start 
out to draw plans if there had not been some authority given to you. 

Colonel Wurppue. No, sir. We have a congressional authority. 
I have a list of 6 congressional authorities quoted on page 42 and 
page 43 of House Document 431, and the general one I will read first 
iS: 

Resolved by the Committee on Commerce of the United States Senate, That the 
Board of Engineers for Rivers and Harbors, created under section 3 of the Rivers 
and Harbors Act approved June 13, 1902, be and hereby is requested to review 
the reports on the Columbia River and tributaries, submitted under the pro- 


visions of House Document 308. 69th Congress, as authorized bv the Rivers 
and Harbors Act of January 21, 1927, with a view to determining whether any 
modification of existing projects or recommended comprehensive plans of improve- 


ment should be made at this time. 

The CuarrMan. I have no further questions 

Mr. O’Hara. Colonel, could I ask vou 1 or 2 questions? Permit 
me to say, Colonel, that I have the friendliest feeling for the Corps 
of Engineers and particularly in my own district, the engineers that 
I have had deal with on our problems up in St. Paul. But what 
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I would like to know is do you have now the authority from the 
Congress, are you authorized to go ahead and construct a dam some- 
place along this river, and is this projecting approved and confirmed 
by the Congress so that it is not in the preliminary stage but is it in 
the definite stage? That is what I would like to know. 

Colonel Wuippte. It is impossible for me to tell exactly what you 
have in mind, sir. It is much more definite 

Mr. O'Hara. Maybe I asked the question poorly. This is what 
I have in mind, Colonel: Is the Libby project fully approved and 
authorized so that the only question is the final completion of the 
plans and the estimates of the costs and damages and benefits? Is 
that the situation that we are in? And that you do not have the 
appropriation for such project, for the construction of such project? 

Colonel Wuippte. That is substantially true, sir, but as far as 
the legal authority i is concerned, the authorization has not changed 
since 1950. So from a legal point of view, we still have the same 
authorization and the same flexibility that we had in 1950. 

Mr. O'Hara. But you were authorized in 1950, as I understand 
you, for the construction and to proceed with the plans for the con- 
struction of this project, is that correct? 

Colonel Wuippie. That is correct, sir. 

Mr. O’Hara. Now, even up to the present hour, it has not been 
definitely determined, so far, I presume, unless it is someone in 
charge of the plans knows—it is not definitely determined so that the 
Great. Northern Railroad knows where, exactly, that dam is to be, 
is that true? 

Colonel Wurppue. I would say that that does not represent exactly 
the situation, sir. 

Mr. O’Hara. I don’t mean to limit you. Go ahead and tell us 
about the situation, Colonel. 

Colonel WuiprLte. We have proceeded further with our planning, 
and we have told the Great Northern Railroad and announced pub- 
licly that we intend and plan to build the dam above the mouth of 
the Fisher River at approximately mile 217. That means that we 
have abandoned any tentative plans for construction below the 
mouth of the Fisher River. That has been announced publicly. We 
are not legally precluded at some future date, theoretically, from going 
back. But from a practical point of view, we regard the question 
as settled. 

Mr. O’Hara. So it is a fact, Colonel, that so far as the Great 
Northern Railroad in this instance is concerned, they will not know 
until somebody in the Engineer Corps finally says, ‘This is it.” 
That is about when they will know about it, is that right, in a specific 
way? 

Colonel WurppP.e. Sir, we have to settle the matter with Canada 
before we spend another million dollars on planning. 

Mr. O'Hara. I did not hear you, I am sorry. 

Colonel Wuippie. We have to settle the questions with Canada 
before we complete all of the planning and spend many hundred of 
thousands of dollars on detailed plans. Our present plan is to do 
only a relatively small ances of planning on this project until we 
reach some kind of agreement, at least in principle, with the Canadians. 
It may be, if the ¢ ‘anadians a t, many years before this plan is put 
into effect. It may never be built. 
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Mr. O’Hara. You may or may not get the appropriations for it, 
is that the situation, Colonel? 

Colonel Wutppue. Yes, sir. We regard it as a virtual certainty 
that the dam will be built if the Canadians agree, because it contri- 
butes approximately $20 million of power annually to the Pacific 
Northwest each year. Its benefit-cost ratios are high, the construc- 
tion itself is very beneficial and popular, and even the great relocation 
costs can readily beshborne.within the normal limits of economic feasi- 
bility. 

We regard the only serious question about the construction of this 
dam now the reaching of an agreement with Canada. We do not 
regard it as an unusually difficult matter to reach an agreement with 
the Great Northern Railroad on this relocation. 

In spite of its great magnitude in cost, we feel relocation should be 
reasonable and that the costs have been provided for in the estimates. 

The CHatRMAN. Does Canada participate in the costs? 

Colonel WurpeLe. No agreement has been reached, sir but we 
believe that Canada will participate in the costs by a purchase agree- 
ment for a proportion of the power, presumably through which medium 
they will pay a portion of the cost of the project. 

The Cuaremay. Any further questions? 

Mr. Pexiy.-I wish to put into the record the fact that the $20 
million revenue would fully repay the Federal Treasury with interest 
for its investment over a period of years. Is that no right? 

Colonel Wurrpuie. Yes, sir. That is an economic benefit. The 
actual revenue will be somewhat smaller, depending on the actual rates 
charged. The cash revenues will be somewhat less but will be ample 
to reimburse the Treasury. The benefit-cost ratio being very high, 
you can sell the power for—I don’t have the figure, but it is very cheap 
power and still readily amortize the cost of the project. 

Mr. Petty. But it will amortize the cost with interest, will it not? 

Colonel Wurprue. [t will amortize the project with interest; yes, 
sir. 

Mr. Petty. Can you tell me anything about the new proposal which 
the Canadians have made which would eliminate the possibility of 
Libby putting a project of their own in at Burton? 

Colonel Wuippie. There is a possible diversion of some of the upper 
waters of the Kootenai, what is known as the flats, where they are 
adjacent. In fact, the two streams are only a mile apart. A portion 
of those headwaters could be diverted into the upper Columbia. 

That is one of the questions that the Canadians have raised within 
the last 2 years that makes it the more difficult to arrive at a solution 
with them. However, the plans for that are in a very incomplete 
stage and all that remains to be worked out in the negotiations with 
Canada. 

Mr. Peuiy. They couldn’t use the full amount of power on that 
project themselves, could they, at present? 

Colonel Wurrrie. No, we don’t believe they could. 

Mr. Petry. It sounds like tradings. 

Colonel Wurppte. I would prefer not to comment on that one, sir. 

Mr. Pevuy. That-is*all: 

The Cuarrman. Any further questions? 

If not, Colonel, I would like to ask just one closing question, either 
of you or of your counsel. 
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Mr. Hesetron. Mr. Chairman, I would assume you are going to 
close the hearing. I wonder if I could ask one question before you 
close the hearing? 

The Cuarrman. My question wouldn’t necessarily close the hearing. 

Mr. Hesetron. I happen to see this. On Plate 42—Columbia 
River Tributaries, Kataka and Libby Projects I find that there is a 
notation up in the right-hand corner, “Libby Dam site.’ I was just 
wondering, al‘hough it will not need an explanation—I wondered 
about the uncertainty as to where the dam site would be, what part 
this particular plate had in it. 

Is there an explanation of that? 

Colonel Wurrp_e. Yes, sir. The site shown on that plate, plate 
22, House Document 531, shows the site of the Libby Dam at approxi- 
mately mile 513 as it was outlined in the plans that were used as a 
basis for authorization and were used as a basis for the numerous 
public hearings that I have testified to. You will note that this dam 
site is several miles below the mouth of the Fisher River—the dam site 
Wwe are now considering is a short distance above the mouth of the 
Fisher River. 

The Cuarrman. Any further questions, gentlemen? 

The question that I wanted to ask of you or the counsel is this: 
Could the Federal Water Power Act be so amended that the Federal 
Power Commission would be given the authority toe issue a license 
and thereby make it a reviewable act? 

Colonel Wuipeie. Do vou mean, sir, be given the power to review 
these plans and determine their necessity? 

The CHarrMan. Yes. 

Mr. Krwpev. In answer to that 

The CHarrMan. Will you give your name, please? 

Mr. Kimsev. | am Joseph W. Kimbel, special counsel in the Office 
of Chief of Engineers. 

In answer to your question, | think, Mr. Chairman, certainly the 
Federal Power Act could be amended that way if the Congress saw 
fit to give that power to the Federal Power Commission. It would, 
of course, be a subsequent review of an authorization after it was 
given by the Congress. 

The CHarrman. Thank you. 

Colonel, we certainly thank you for your appearance. You have 
been an exceedingly helpful witness. I don’t know that we have 
ever had a witness from any department that has ever presented a 
matter more clearly from the standpoint of the Department that you 
represented or did it better than you have today. We feel greatly 
appreciative to you for the information that you have given the 
committee. 

Colonel Wuipp.e. I| certainly thank you, sir. 

The CuarrMan. Now, gentlemen, there are several witnesses whose 
names appear on the list. There is a Col. A. D. Starbird, Assistant 
Chief of Civil Works for Flood Control; Mr. K. W. Kimbel, special 
counsel, whom we have already heard from; Mr. Elmer F. Bennett, 
Solicitor’s Office, Department of the Interior. 

I would like to ask whether, in view of the full testimony that has 
been given by Mr. Matthias and likewise by Colonel Whipple, whether 
it would be necessary to hear any additional witnesses. 1 don’t want 
to preclude anyone who has something they wish to say, but I am 
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inclined to think that I am probably justified in saying that the issue 
has been made very clear. I understand this issue from the standpoint 
of testimony that has been given here. If there is any other witness 
that wishes to be heard, of course we will do so. But it will have to 
be on another occasion, because it is now nearly half-past 4 and one 
of our members has a very important matter that will occupy his 
attention so that we cannot remain any longer. 

I would have in mind that if any of you had prepared statements, 
maybe you would be satisfied to present it in that way. 

Do I understand, then, that the opponents and the proponents are 
through? 

There is a witness here, Mr. Bolls, Director of the Interstate 
Finance, Interstate Commerce Commission. I don’t think it will be 
necessary to call you, Mr. Bolls, because of what I have already 
related. 

We thank you gentlemen for your appearance here today, for the 
help you have given the committee in deciding this important matter. 

(Whereupon, at 4:30 p. m., the committee recessed, subject to call.) 
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